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THE INDEPENDENCE OF THE EXECUTIVE PRACTICE 
OF CLEMENCY.—THE PRACTICE OF THE ENGLISH 
HOME OFFICE. 


Mr. Richard W. Hale has prepared and submitted to the 
Governor the following memorandum upon the Sacco-Vanzetti case 
which we now print. Mr. Hale desires us to say that it was written 
to accompany a personal letter to the Governor and represents his 
own views only; also that he has endeavored not to take either 
side, his sole objective being to place at the disposal of the execu- 
tive the experience of Great Britain in similar cases including 
some in which pardons were granted and others in which sen- 
tences were carried out. Mr. Hale desires to express his obligation 
to Miss Eleanor Bontecou for her assistance in preparing the memo- 
randum. It also appeared in the ‘‘Springfield Republican’’ of 
April 26 and 27, 1927.—Epiror. 


MEMORANDUM. 
In Re: The Sacco and Vanzetti Case 
Submitted to His Excellency, Governor Fuller 
By Ricuarp W. HALE 
This memorandum 

1. Considers briefly the present stage of the Saeco-Vanzetti 
ease, and 

2. Describes the experience of Great Britain in parallel cases. 

Applying that experience to the case as it stands today the 
memorandum gives support to the conclusion stated in the letter 
which accompanies it, viz. : 

That skilled advisers should be selected and should assist the 
Executive by their report. 

Saceo and Vanzetti have been convicted of first degree murder. 
The case has run its course under our judicial system. 

A jury has decided that the accused were guilty, acting under 
guidance from Mr. Justice Webster Thayer, which upon appeal has 
been held to be free from error. 

Mr. Justice Thayer has decided that the verdict should not be 
set aside and that various motions for a new trial should not be 
granted. 

The Supreme Judicial Court on appeals has decided— 

(1) 
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As to matter of fact that Judge Thayer’s decision were results 
which could be reached by a conscientious judge performing his 
duty upon the record before him. 

As to matters of law that Judge Thayer’s rulings were right. 

There is no power in this or any other tribunal to revise or 
reconsider the matters of fact. Those the law leaves to the sole 
decision of the trial judge. 

Sentence of death has thereupon been proneuneed. 

Under the Constitution (General Laws, Vol. I, page li). 


‘‘The power of pardoning offences . . . shall be in 
the governor by and with the advice of the Council.’’ 


An inquiry has been made by the writer into the precedents in 
other Anglo-Saxon communities which may be of assistance at this 
juncture and this memorandum reports the results of that inquiry 
describing only the British precedents because nothing of import- 
ance has been developed in other quarters. 

In Great Britain under its non-rigid and unwritten Constitu- 
tion the power of clemency and pardon is today vested in the Home 
Seeretary. In Scotland he acts after a court conviction which is not 
appealable. 

In England there is interposed between the pardoning power 
and the trial judge and jury a Court of Criminal Appeal. In addi- 
tion to the powers possessed by our Massachusetts Supreme Judicial 
Court this tribunal has power to reconsider matters of fact and 
diseretion and to revise the sentence. 

Prior to the setting up of the Court of Criminal Appeal in 
England, which was in 1907, the power to undo any injustice done 
at a criminal trial was vested in a member of the British cabinet, 
called a Home Secretary. This situation continues to exist in 
Scotland. The old rule was that there could be no appeal at all in 
criminal cases. The results of a trial by judge and jury were final, 
and sentence of death was thereupon pronounced. After that the 
courts did no more and all hope lay in the Kingly power to re- 
prieve, to commute the sentence, and to pardon. The changes in 
the British constitution which finally took all power from the Crown 
naturally transported it to that particular member of the cabinet 
suitable for its exercise, and for a century or more that particular 
cabinet minister has been the Secretary of State for Home Affairs, 
also called the Home Secretary. 

In 1907 appeal was made possible in criminal cases, and the 
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Court of Criminal Appeal was set up. It was given powers and 
discretion which were wider than those which are exercised in 
criminal appeal in this country. Among other things, it can be 
used merely as an advisory body assisting the Home Secretary. 
And in Scotland there is no Court of Criminal Appeal so that the 
eabinet minister still operates alone. It is specifically stated in the 
statute which creates the Court that the prerogative of mercy is in 
no way diminished or affected. But, obviously, a considerable part 
of the occasion for its exercise in England is avoided through the 
operation of the Court. 


Taking first the exercise of its powers by the Court of Criminal 
Appeal. That Court has four functions. 

First. A defendant may appeal as of right upon any question 
of law arising out of a criminal trial. (The same as our law.) 

Second. A defendant may appeal, with the consent of Court, 
upon any ground which involves a question of fact alone, or a 
question of mixed law and fact, or any other ground which appears 
to be sufficient (not known to our law). 

Third. A criminal acknowledging his guilt may appeal to have 
his sentence revised (not known to our law). 

Fourth. The Court may advise the Home Secretary upon the 
request of the latter (not known to our law). 

You will observe that you have in this section of the British 
statutes a provision which expresses a considered opinion of the 
English Parliament. 

In its judgment questions as important as those which are left 
in Massachusetts exclusively to the judgment of a single judge of 
the Superior Court ought to be subject to appeal, and ought to be 
open for discussion on appeal. We know from the decision of Mr. 
Justice Wait which has just come down that that is not the law of 
Massachusetts. 

Under the English statute a defendant is in one respect worse 
off there than he is here. A point of law or fact raised in an appeal 
may there be decided in favor of the accused. But the appeal may 
nevertheless be dismissed if the Court considers that no substantial 
miscarriage of justice has actually occurred. 

An illustration is a ease fairly common in jury trials where at 
the end of the presentation of the evidence against an accused, no 
crime has been made out. The judge at that time errs in requiring 
the accused to put in his own defense. Later his own evidence tends 
to convict him. The Court of Criminal Appeal under those cireum- 
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stances will first decide that the motion to acquit the defendant 
ought to have been granted at the end of the evidence for the 
Government, and second, counteract that decision by saying that the 
defendant appears upon his own proofs to be guilty and should 
stand his sentence. 

I may refer to the case of Ernest George Jellyman, Volume 
XVI, Criminal Appeal Reports, at page 44, where the Lord Chief 
Justice speaking for the Court approved of the principle which I 
have stated. 

This Court of Criminal Appeal has done much good. Indeed, 
it has operated so well that it has become the fashion in England to 
say that the Home Secretary has no procedure any longer in cases 
of mercy, that he will not re-try the case, and that he will not eall 
in others to assist him in examining, analyzing, and dealing with 
the grievances alleged in a petition for merey. One able corre- 
spondent of mine who has helped me upon this subject, a lawyer in 
a large English city, writes that the Home Secretary is on no 
account allowed to interfere in any way with the administration of 
justice, and maintains that: 


‘*This principle is, and always has been, defended with 
the greatest jealousy both by the judiciary and by the popu- 
lace at large.’’ 


But upon close investigation I find that that is not the whole 
story. That is a good principle and you could have none better. It 
should always be defended energetically. Jealousy is a right word 
to use about it. I need only cite the interference with the judiciary 
recently committed by ‘‘Ma’’ Ferguson in Texas to illustrate this 
point. 

But any principle used by Anglo-Saxon governments should 
never be abused and should always yield in time of stress, provided 
only that the stress is of such quality and quantity that the prin- 
ciple ought to yield in favor of a better principle, or one which in a 
particular case is more important. 

It would not be wise in Massachusetts to change our ordinary 
procedure about pardons. It would be a bad plan to establish red 
tape and sealing wax and formalities and so give dignity and stand- 
ing to the ordinary run of applications for pardons and clemency. 
My valued correspondent puts this very well when he says: 


‘‘The Crown is unencumbered by legal formality and 
this ability to proceed informally is of the greatest use in 
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doubtful cases. The inquiries of the Home Secretary, his 
conferences with his legal advisers and the judge who passed 
the sentence, are all informal and unrecorded. All that is 
published is the result of his deliberation. As the very great 
power wielded by him ean only be exercised on the side of 
leniency, this secrecy and informality is wholly beneficial.’’ 
He also quotes Lord Gladstone (son of the Mr. Gladstone) 
speaking when Home Secretary in the House of Commons: 


‘*It would be neither desirable nor possible to lay down 
hard and fast rules as to the exercise of the prerogative of 
merey. Numerous considerations—the motive, the degree of 
premeditation or deliberation, the amount of provocation, the 
state of mind of the prisoner, his physical condition, his 
character and antecedents, the recommendation or absence of 
recommendation from the jury, and many others—have to be 
taken into account in every case: and the decision depends on 
a full review of a complex combination of cireumstanees, and 
often on the careful balancing of conflicting considerations. 
As Sir William Harcourt said in this House ‘The exercise of 
the prerogative of merey does not depend on principles of 
strict law or justice, still less does it depend on sentiment in 
any way. It is a question of policy and judgment in each 
ease, and in my opinion a capital execution which in its cir- 
ecumstanees creates horror and compassion for the culprit 
rather than a sense of indignation at his crime is a great evil. 
There are, it is true, important principles which I and my 
advisers have constantly to bear in mind; but an attempt to 
reduce these principles to formulae and to exclude all con- 
siderations which are incapable of being formulated in pre- 
cise terms, would not, I believe, aid any Home Secretary in 
the difficult questions which he has to decide.”’ 


And as my correspondent goes on to say: 


‘What the Home Secretary actually does on these ocea- 
sions is known only to himself, but in general you may take it 
that he reads all the papers and has a personal interview with 
the judge. This having been done it rests with him alone 
(though of course he has the help of the permanent officials 
and experts of the Home Office) to make up his mind whether 
he is, or is not, going to advise the Crown to exercise its 
prerogative.’’ ; 

Those are rules stated with clarity, rules from which one should 
depart only in eases of the greatest stress. 


This Sacco-Vanzetti matter is a case of such stress. In the 
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English cases of stress departure has been made. They are, there- 
fore, worth examination as indicating the line along which such 
departure may safely proceed. 

I offer as the first illustration the case of Thomas Smethurst 
which happened in 1859. The references are to 156 Hansard’s 
Debates, 3rd series, pages 224 and 235, on January 27, 1860. One 
may look also at the speech of Lord Fitzgerald on August 15, 1889, 
that is twenty-nine years afterwards, in 339 Hansard, the 3rd 
series, page 1297. 

In 1860 the Home Secretary was Sir George Lewis and he 
made in Parliament on January 27, 1860 the following statement: 


‘*The course which I followed in this case was precisely 
that which has been taken, time out of mind, I may say, by 
the-Seeretaries of State for the Home Department, who have 
preceded me. . . . The course which I adopted was to 
eall for the shorthand-writers’ notes of the trial, to hear 
everything which could be alleged on the part of the prisoner 
by his friends or legal advisers, and to refer all the papers 
which were brought before me to the learned Judge who 
tried the case. And it was not until the learned Chief Baron, 
after full consideration of the case, made a very full report 
that I took any steps in the matter. In that report the 
Judge recommended that the matter should be referred to 
some eminent medical practitioner, and I accordingly placed 
his report in the hands of Sir Benjamin Brodie, whose emi- 
nence and fitness will, I think, be universally admitted.’’ 


You will observe that, the question being who poisoned the 
dead person, a doctor was called in who gave new expert evidence 
upon that subject. 

The next case of interest is a Scotch case, the Trial of Mrs. 
MeLachlan, in 1862. The references are: 


170 Hansard, 3rd series, 681-703. 
171 Hansard, 3rd series, 1531-1560. 
6 Journal of Jurisprudence, 514. 
14 Law Magazine & Review, 73. 


The most convenient and complete account of the case is 
Roughead, Trial of Mrs. McLachlan, in Notable British 
Trials Series. 


Tried in the Glasgow Autumn Circuit, Sept. 17, 1862. 
No Scotchman ean look with pride or satisfaction upon the 


behavior of the trial judge in the case of this woman. One may 
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sum it up by the comment of the Law Magazine & Review thereon. 
They said : 


‘Instead of maintaining a proper judicial equilibrium, 
and holding the balance of justice even, he put his foot 
fiercely into one seale and kicked at the other.’’ 

(14 Law Magazine & Review, page 90.) 


Now in this ease the Home Secretary yielded to its obvious 
necessities. I quote from the Journal of Jurisprudence published 
at Edinburgh, page 513 at 517, where the writer reviewing this 
case says: 


‘*In consequence of the singular disclosure made by the 
prisoner after the verdict, and the very generally expressed 
desire that some further inquiry into the facts should be 
allowed the Secretary of State, as is now well known, took 
the unusual, but, we think, very sensible course of remitting 
to a commissioner to take evidence upon the spot, and to re- 
port his opinion upon the whole case for the guidance of the 
advisers of the Crown.”’ 


The writer of that article saw that the result was that a sen- 
tence of the highest court of criminal judicature in Scotland was, 
in effeet, reviewed by a member of the bar, but his comment is that 
mankind thought that result was justified by the necessity for 
further inquiry in the particular case. He points out that although 
those circumstances are exceptional, they are not unique and asserts 
therefore that some constitutional means should be provided by 
Parliament for securing to prisoners who are tried upon the issue of 
life and death some benefit of regularized appeal. The writer is of 
the opinion, which I share, that until the Legislative Body shall 
act, it is the duty of the Executive controlling the prerogative of 
merey to deal with the problem in any way which will avoid mis- 
carriage of justice, whether or no that method is as good as one 
which ean later be provided by legislation. 

The results of the commissioner who investigated the Mc- 
Lachlan case were communicated to the Home Secretary who there- 
upon commuted the sentence to life imprisonment. 

A third ease worthy of special consideration is the Trial of 
the Stauntons in 1877.. That case was tried before the erratic Sir 
Henry Hawkins. His charge to the jury lasted from 10.30 A. M 
until 9.40 P. M. He treated the medical experts in a way entirely 
unsatisfactory to the medical profession. The consequence was an 
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informal Court of Criminal Appeal consisting of Sir William 
Jenner, a leader of the protesting doctors, and Lords Justice Bram- 
well and Brett, and Mr. Justice Lush. A free pardon was granted 
to Alice Rhodes and the death penalty was commuted in the ease of 
the three Stauntons. The reference is to the Trial of the Stauntons 
in the series of Notable English Trials. The trial was in London, 
September 19, 1877. 

Mrs. Maybrick’s ease should be alluded to. That took place in 
1889. The references are: 


London Times of August 16-24, 1889. 
339 Hansard, 3rd series, 789. 
340 Hansard, 3rd series, 128, 592, 819. 


The judge who tried the case, Mr. Justice Stephen, was prob- 
ably mentally and physically competent for the trial of the case 
but he had within him at that time the seeds of insanity which later 
unfitted him for his judicial duties. In our connection the ease is 
only noteworthy in that the Secretary of State did not hesitate to 
take both legal and medical advice (Times of August 23). 

The next case of interest is that of Edalji which happened in 
1903 and was of interest thereafter onward until 1907. In 1903 the 
defendant, a young solicitor in Birmingham, was convicted at quar- 
ter sessions of maiming cattle and sentenced to seven years of penal 
servitude. A petition that his sentence be commuted was refused. 
Later the severity of the sentence was recognized and in October, 
1906, he was released. (175 Hansard, 4th series, 260.) 

The well-known author, Conan Doyle, then aroused public 
opinion. An investigation of the ease was demanded and secured. 
The conviction had resulted in part from the testimony of an expert 
in handwriting, whose error had contributed to or caused the shock- 
ing result of the Beck or mistaken identity ease. 

(As to the latter case, see the London Times of January 18, 29, 
31, 1901.) 

On March 7, 1907, the Home Secretary, Mr. Gladstone, an- 
nounced that he had appointed a committee of investigation con- 
sisting of three able lawyers. It was the plan of the Home Seere- 
tary, Mr. Gladstone, that these gentlemen should conduct a public 
inquiry calling witnesses. But the committee objected to that, and 
made their inquiry in private. They examined all the material in 
the possession of the Home Office and made a report in consequence 
of which a free pardon was granted. 


























The references are: 


175 Hansard, 4th series, 260. 

170 Hansard, 4th series, 972. 

176 Hansard, 4th series, 160, 328. 
London Times for March 2, 1907. 
175 Hansard, 4th series, 78. 


Closely following upon the Edalji case is that of Osear Slater, 
which occurred in 1909. This was a Seotch ease tried at Edinburgh. 
It was a question of identity of the murderer. Shortly after the 
trial, the death sentence was commuted to penal servitude for life. 

In 1914 after a full reprint of the evidence in the trial (Rough- 
ead, Trial of Osear Slater) Sir Arthur Conan Doyle published his 
‘*The Case of Osear Slater.’’ 

This is to my mind the most interesting ease to which I ean eall 
the attention of Your Excellency. The course which was followed 
is substantially the course which I would recommend here. 

Indeed, the exact precedent is worth recording for your bene- 
fit. The secretary for Seotland wrote on April 8, 1914, to the com- 
missioner whom he had appointed as the expert to serve the end of 
justice. The appointment was ‘‘to inquire and report.”’ 

The letter of appointment goes on with the important passage : 


‘*TIn the opinion of the Seeretary for Seotland as advised, 
the inquiry should be conducted in private, should be lim- 
ited to questions of fact, and should in no way relate to the 
conduct of the trial, a view in which he understands you 
eoneur, but subject to those limitations it is his desire that 
you should exercise your own discretion as to the conduct 
of the inquiry.”’ 


In consequence of this appointment, Mr. James G. Millar, the 
referee, sat down with each witness whose testimony he considered 
germane to consider. The only persons present were the witness, 
the referee, and his clerk. The purport of the answers was dic- 
tated by the referee, written out, and at the conclusion read over 
to the witness and signed by him. Mr. Millar reported, enclosing 
the statements, and further reporting as to the intelligence, 
capacity, trustworthiness, and veracity of the witnesses. 

All of these statements may be found in the Appendix to the 
Trial of Oscar Slater, beginning at page 267 of that volume. 

After the full inquiry, the Secretary for Scotland let the penal 
servitude stand without alteration, 
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In the ease of Ronald True, published in the series of Notable 
British Trials, Mr. Short, the Home Secretary who acted upon the 
ease, thought it necessary to make a statement at question time in 
the House of Commons. He said: 


‘‘T understand that my action is criticised on two 
grounds. First, that I need not have instituted any inquiry 
and secondly, that, having received the report 

I need not have acted. 

‘*Dealing with the first point, that I need not have insti- 
tuted any further inquiry, it is said that I was in some de- 
gree reopening an issue which I should have regarded as 
having been closed by the findings of the jury before whom 
the case was brought. It is said, I understand, that I have 
flouted the verdict of a British jury and the decisions of the 
High Court and the Court of Criminal Appeal. I have really 
done nothing whatever of the kind... . 

‘Tf in these circumstances I had neglected to put the 
provisions of the statute into operation by directing a medical 
inquiry, I should have been guilty of a flagrant breach of 
publie duty. 

‘‘The third eriticism . . . was that I was influenecd by 
some undue, high-placed aristocratic pressure in this matter. 
I assure the House that I know nothing of who True is or 
who his relations are. I had not any communication from 
anyone about him except from the learned judge. Until the 
committee was set up and had begun to function, there had 
been no communication of any kind from True’s solicitor. 
: Subsequently Dr. Dyer saw a relative of the pris- 
oner and took evidence.’’ 


The following quotation from the trial of Mrs. MeLachlan 
above referred to is interesting. The reference is to the trial as 
printed in Notable Scottish Trials, Appendix III, page 329. 

Mr. Young, who was the referee in that case, wrote to the Right 
Honourable Sir George Grey, Bart., M. P., Edinburgh, May 15, 
1863 : 


‘*T acted upon the verbal request of the Lord Advocate, 
made, as I understand, at your desire; the purport of the 
request being that I should see and hear such witnesses as 
the prisoner’s agents thought proper to bring before me, and 
report the result. It is, I think, proper that it should be 
distinctly understood that I was not invested with authority 
or legal powers of any kind. . . .. Indeed, any inquiry 
in a criminal ease after trial, with a view to enable a Minis- 
ter of the Crown to advise the Sovereign with respect to the 
disposal of the prisoner, must be extra-judicial.’’ 
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In the examination made into this ease by Mr. Young, he held 
it to be right and proper that the proseeuting attorney, called in 
Seotland the procurator-fiseal, 


‘should attend the inquiry, and not only put or suggest 
questions to the various witnesses, but also himself bring 
forward any witnesses he thought proper; and he attended 
accordingly at my request.”’ 


In the Slater case, 63 Hansard, 5th series, page 915, Mr. Me- 
Kinnon Wood described what had been done by saying that the 
sheriff (7. e. the same Mr. Young,—the prineipal judicial officer of 
the Seoteh County being called a sheriff) had made full and search- 
ing inquiry and that he proposed to lay the statement in evidence 
before the House, that is the new evidence, not the original evidence 
taken at the trial. These are the papers referred to in the Appendix 
to the Slater Trial and they were presented to the House on 
Wednesday, June 24, 1914, the same Hansard, page 1793: 


‘Case of Oscar Slater, Statements submitted to the 
Secretary for Scotland and of the evidence taken at the in- 
quiry held by the sheriff.’’ 


In consequence of the case of Ronald True a special committee 
of some kind, probably a committee of Parliament, was appointed to 
investigate and report on the existing practice as to criminal trials 
in which the defense of insanity is raised.- This committee re- 
ported November 1, 1923. In the course of their report, the follow- 
ing comment is made on the practice in the case of criminal lunaties: 


‘‘No doubt in some eases the investigation and the exer- 
cise of discretion involve a review and a reversal of the 
express finding of the jury. So far from this being objec- 
tionable we think it essential that it should form part of the 
Home Secretary, just as it is in exercising the prerogative of 
mercy, to which this power is closely akin.’’ 


(The italies are of course mine.) 


In the Edalji case, 175 Hansard, 4th series, page 78 at 79, an 
Irish member of Parliament, Mr. Mooney, representing Newry, 
made a statement indirectly in the form of a supplementary ques- 
tion, that in the Sergeant Sheridan case, an Irish case, the police 
witnesses were re-examined on the Home Secretary’s inquiry. 

In the Slater case, there is no trace of the sheriff’s reporting 
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any opinion or finding on his part other than what is quoted above 
as to the witnesses, and the following: 


**T should further say that Miss Birrell, Mrs. Gillon, and 
certain of the police witnesses exhibited signs of great sur- 
prise when Lieut. Trench’s statements were read to them.”’ 


The Criminal Statistics for England and Wales, 1914, contain 
on page 84 a table showing the exercise of the prerogative of mercy. 
It is interesting to note that one of the grounds into which pardons 
are classified is 


‘‘erounds affecting the original conviction. ”’ 


and that 


‘‘ineludes pardons or remissions of sentence granted on ac- 
count of fresh evidence establishing the prisoner’s innocence, 
or showing reasonable doubt as to guilt, or altering the view 
taken as to the legal character of the offence.’’ 


Sir Archibald Alison, in his autobiography, volume II, page 
505, deseribes the McLachlan case as follows: 


‘*Meetings in Glasgow and all parts of Scotland praying 
the Crown to stay execution, and order farther inquiry. This 
request was acceded to by Sir George Grey, the Home Secre- 
tary; and the investigation . . . was speedily com- 
meneed, and conducted partly before me and partly before 
Mr. Young, afterwards Solicitor General, who was appointed 
Commissioner by the Home Secretary to conduct the investi- 
gation. x 


It would appear that Sir Archibald Alison was what is called in 
the MeLachlan case procurator-fiseal (7. e., prosecuting attorney) 
He goes on 


‘‘In my official situation, as the public officer who had 
superintended the precognition against the accused, I deemed 
it better not to accede to Mr. Young’s request, after he came 
to Glasgow, that I would sit with him and conclude the in- 
quiry. But I wrote with great care a long memorial on the 
ease. . . . As I had become convinced of the woman’s 
innocence of the murder, my memorial assumed the form of 
an elaborate pleading in her favor. I gave it to Mr. Young 
and he sent it, with his report, to the Home Secretary. It 
was not without its effect; for when the agents for the pris- 
oner went to Mr. Waddington, the chief under-secretary in 
the Criminal Department in the Home Office, and a most able 
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man, to enforce the woman’s case, he said: ‘Gentlemen, you 
need say nothing. I have read Sir Archibald’s memorial: 
it is unanswerable. The prisoner was an accidental and con- 
strained witness of the murder, but not an actor in it. She 
“an never be hanged; but as she concealed and adopted it, 
she must be severely punished’.’’ 


These precedents show how matters of clemency and pardon are 
managed in Great Britain. They are excellent examples for our 
guidance. In them wise and impartial rulers used all the means at 
their command to construct a solid foundation upon which to base 
the exercise of the pardoning power. 


THe New YorK PRACTICE. 


(Reprinted from the Boston Herald of April 29, 1927.) 
To the Editor of The Herald: 

In New York the code of criminal procedure, section 528, pro- 
vides that ‘‘when the judgment is of death, the court of appeals may 
order a new trial, if it be satisfied that the verdict was against the 
weight of evidence or against law, or that justice requires a new 
trial, whether any exception shall have been taken or not in the 
court below.’”’ 

In a recent case, People vs. Ingraham, 232 N. Y., 245, 1921, the 
court of appeals, speaking by Judge Crane, said: 

‘‘Upon an appeal from a judgment of murder in the first de- 
gree we are called upon to review all the evidence and determine 
whether it is of such weight and sufficiency as to justify in our 
opinion the result which has been reached.”’ 

And in a later case, People vs. Guadagnino, 233 N. Y., 344, the 
court of appeals, again speaking by Judge Crane, said: 

‘‘Tn a ease of murder in the first degree this court may order a 
new trial if it be satisfied that the verdict is against the weight of 
evidence or that justice requires a new.trial.”’ 

The supreme judicial court of Massachusetts has no such power. 
In the Saeco-Vanzetti case Judge Wait, speaking for the court in 
the recent opinion filed April 5, 1927, said: 

‘‘The trial judge has decided that no reliance can be placed 
upon the alleged confession; that its truth is not substantiated by 
other affidavits; that the allegations of conspiracy to convict, of im- 
proper use of unreliable witnesses, are not made out. These deci- 
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sions are of matter of fact. Upon them the judge’s findings are 
final.’’ 

In view of the differences between our New York system and 
that of Massachusetts, it is evident that on an application for a par- 
don or commutation of a sentence the duty of the Governor of 
Massachusetts is very different from that of the Governor of New 
York. In Massachusetts the Governor has the right, and in certain 
cases is in duty bound, to look into the facets, review the action of the 
trial judge, consider newly discovered evidence—in other words, 
perform the functions which in England and in New York are per- 
formed by appellate judges. Whether he takes the sole responsibil- 
ity for this or calls to his aid a commission of inquiry is a matter for 
him to determine. In this state [7. e., New York], in two notable 
murder ecases—the Carlyle Harris case and the Charles F. Stielow 
ease—-the Governor appointed a commissioner to aid him. In the 
Harris case, the Governor refused clemency. In the Stielow case, 
he not only pardoned the defendant, but restored to him his civil 
rights. 

CHARLES C. BURLINGHAM. 

New York, April 12. 


NOTE. 


For a further account of the practice of the English Home 
Office see Troup ‘‘The Home Office’ 
of Merey’’. 


, chapter on ‘‘The Prerogative 


F. W. G. 
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INFORMATION AS TO ANNUAL MEETING OF THE AMERI- 
CAN BAR ASSOCIATION AT BUFFALO, N. Y., 
AUGUST 31 AND SEPTEMBER 1 AND 2, 1927. 


HEADQUARTERS. 


Hotel Statler, Delaware Avenue and Mohawk Street. Rates: 
Single rooms, $4 to $6 per day; double rooms, $6 to $8 per day; 
double rooms with twin beds, $6.50 to $12 per day; double rooms 
with double and extra bed (for two or three persons), $7 to $8.50 
per day; parlor suites, $15 per day up. All rooms have tub and 
shower bath and outside location. 


RESERVATIONS AND HoTEL INFORMATION. 


Requests for reservations and information concerning the Stat- 
ler and other Buffalo hotels should be addressed to the secretary, 
William P. McCracken, Jr., 209 South La Salle Street, Chicago, Il. 
Reservations should be made as early as possible. 


Repucep RATES FoR BUFFALO MEETING. 


Summer tourist rates to Buffalo and Niagara Falls will be 
available to members in certain parts of the country. In those parts 
where tourist rates are not available, arrangements will be made 
for securing the usual reduction of 25 per cent on the identification 
certificate plan, concerning which announcements will appear in 
subsequent issues of the Journal. 
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FOUR LEGISLATIVE REQUESTS FOR REPORTS BY THE 
JUDICIAL COUNCIL. 


Suggestions as to the subject matter of any of the following 
resolves or legislative orders may be sent to F. W. Grinnell, Seere- 
tary of the Judicial Council, 60 State St., Boston. 


RESOLVES CHAPTER. 


RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JUDICIAL COUNCU. 
IN RELATION TO Bali. IN CRIMINAL CASES, PROFESSIONAL Bonps- 
MEN AND RELATED MATTERS. 

Resolved, That the judicial council be requested to investigate 
the subject of bail in criminal cases, professional bondsmen and 
related matters. Said council is hereby further requested to inelude 
its conclusions hereunder and recommendations, if any, together 
with drafts of legislation necessary to effect the same, in its annual 
report for the current year. 


RESOLVES CHAPTER 10. 


RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JUDICIAL COUNCIL 
IN RELATION TO JURY VERDICTS IN A CERTAIN CLASS OF CRIMINAL 
CASES. 

Resolved, That the judicial council is hereby requested to in- 
vestigate and consider the advisability of changing in respect to a 
certain class of criminal cases the present general requirement of 
unanimity in the verdict of a jury, as suggested by his excellency 
the governor in his inaugural address to the general court, printed 
as senate document number one of the current year, and to include 
its conclusions and recommendations of relation thereto, and drafts 
of such legislation and which amendments to the constitution of the 
commonwealth as may be necessary to give effect to the same, in its 
annual report for the current year. 

Approved March 28, 1927. 


Governor Fuller’s recommendation was as follows: 

‘‘Juries in criminal eases, except those growing out of the 
killings of human beings, should not be required to arrive at their 
decisions unanimously. The agreement of eleven jurymen should 
be sufficient and the fact that a single juryman for some reason 
does not agree with his fellows should not result in forcing another 
trial. I reeommend legislation to bring about this change. 

LEGISLATIVE ORDER. 
SENATE, ApRiL 11, 1927. 

Ordered, That the judicial council be requested to investigate 
the subject-matter of current house bill number five hundred and 
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eighty-five, relative to the negligent operation of motor vehicles, and 
to include its recommendations in relation thereto, with drafts of 


such legislation as may be necessary to give effect to the same, in its 
annual report for the current year. 
Sent down for coneurrence. 


WiuuiaM H. Sancer, Clerk. 


H. R., Aprit 14, 1927. 
The House concurs. 


JAMES W. KIMBALL, Clerk. 


Note. 


House Bill 585 referred to would amend G. L. C. 90, §24 as 
heretofore amended by inserting the words ‘‘willfully or negii- 
gently’’ after the word ‘‘so’’ in the 3rd line so as to read: 


‘*Section 24. Whoever upon any way operates a motor vehicle 
recklessly, or while under the influence of intoxicating liquor, or so 
willfully or negligently that the lives or safety of the public might 
be endangered ‘or’, ete.’’ 


LEGISLATIVE ORDER. 


SENATE, Apri. 12, 1927. 

Ordered, That the judicial council be requested to investigate 
the subject-matter of current Senate bill number two hundred and 
sixty-four relative to stay of execution in capital cases, and also the 
recommendations of His Excellency the Governor in his inaugural 
address, printed as current Senate document number one, under the 
heading ‘‘ Authority to Grant Respites’’, and to include its recom- 
mendations in relation thereto, with drafts of such legislation as 
may be necessary to give effect to the same, in its annual report for 
the current year. 

Sent down for concurrence. 


Wiiuiam H. Sanger, Clerk. 


H. R., Aprit 14, 1927. 
The House concurs. 


James W. KIMBALL, Clerk. 
Senate No. 264 above referred to was: 


An Act RELATIVE TO Stay OF EXECUTION IN CaPpITAL CASES. 


Section 1. Chapter two hundred and seventy nine of the 


General Laws is hereby amended by inserting after section forty- 
nine the following new section :— 
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Section 49A. The justice who presided at the trial of a case 
in which a verdict of guilty of murder in the first degree was re- 
turned by the jury in which the sentence of death has been im- 
posed may, for cause deemed sufficient by him, summarily and 
without notice, from time to time and for definite and stated 
periods, stay the execution of said sentence pending the final de- 
termination of any question of law or fact arising in said case. 

Section 2. Section forty-five of said chapter two hundred and 
seventy-nine is hereby amended by inserting after the word ‘‘execu- 
tion’’ in the fourth line the words:—or said execution is otherwise 
delayed by process of law, by inserting after the word ‘‘respited’’ 
in the fifth line the words:—or stayed by process of law,—and by 
inserting after the word ‘‘respite’’ in the seventh line the words :— 
or stay,—so as to read as follows:—Section 45. The sentence of 
death shall be executed by the warden of the state prison, or by a 
person acting under his direction, within the week appointed by 
the court, unless the governor pardons the crime, commutes the 
punishment therefor or respites the execution or said execution is 
otherwise delayed by process of law. If the execution is respited or 
stayed by process of law, the sentence of death shall be executed 
within the week beginning on the day next after the day on which 
the term of respite or stay expires. The sentence of death shall be 
executed upon such day within the week appointed as the warden 
elects, at some time between midnight and sunrise; but no previous 
announcement thereof shall be made, except to such persons as may 
be permitted to be present. 


The extract from Governor Fuller’s address referred to in the 
legislative order was as follows: 


AUTHORITY TO GRANT RESPITES. 


‘At present it occasionally happens to capital cases, after the 
eourts have set the period within which the sentence pronounced 
by them shall be carried out, that hearings on exceptions or other 
court proceedings necessitate postponing the execution of the sen- 
tence. Strangely enough the courts themselves have no power of 
postponement in such eases, and were it not for the intervention of 
the Governor the accused might be executed before the courts had 
finally determined the questions by law presented. The Governor 
has nothing to do with court proceedings and the state of the law 
which requires his intervention under these circumstances should 
not continue. The power of respite should at such times belong to 
the courts. I am informed that the necessary change can be brought 
about only by an amendment to the Constitution. 

I recommend that the necessary proceedings be instituted to 
place the courts in complete control of this matter.’’ 
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| CONVEYANCING UNDER ‘‘ZONING LAWS.’’ 
The operation of the ‘‘zoning laws’’ constitutes a new peril to 
those dealing in real estate. Consequently, the purchaser and the 


mortgagee of lands on which buildings have recently been erected 
must exercise unusual vigilance to guard their investments. Con- 
veyancers are put to an examination outside of the records, for 
which they are entitled to and should demand adequate compensa- 
tion. 

In O’Brien v. Turner, decided February 27, 1926, the facts 
were :— 


———— 


‘‘The allegations of the bill in brief are that the plain- 

tiff is the owner of a lot of land in Milton on which is a 

building oceupied as a private residence; that the defendant 

| is owner of land in the immediate vicinity, both parcels being 

within a zoning district established by law restricted to resi- 

dence purposes; that without lawful authority and contrary 

to the provisions of the zoning by-law of Milton the defend- 

ant is erecting upon her land a building with the avowed 

purpose of using the same for stores, and that such erection 

| and use would seriously impair the value of the plaintiff’s 
property.’’ 


The Court then refused to permit the plaintiff to maintain a 
suit in equity. On this phase the Court said :— 


‘‘The plaintiff does not by her bill show such private 
injury as authorizes her to maintain a suit in equity in her 
own name for injunctive relief. It cannot be seriously con- 
tended that the erection of stores constitutes a nuisance 
apart from the by-law.’’ 

‘* Jurisdiction in equity is provided by G. L. ec. 40, see. 
| 28, to enforce the provisions of zoning acts and to restrain 
7 > violations thereof by injunction. This section does not pur- 

| 
| 





port to confer rights upon individuals suffering only a pri- 
vate injury to invoke equitable relief. It refers to that kind 
of equitable relief hitherto afforded under more or less 
similar statutes to boards of public officials, to municipalities 
and to others representing the public welfare.’’ 


The result of this case as fairly interpreted meant that the 
enforcement of the law ordinarily was to be by public officials. The 
concluding paragraph of the decision left the matter of procedure, 
when private rights were affected, open for further adjudication. 


‘‘The remedies open to a private individual for breach 
of duty by a public officer are suggested in Kelley v. Board 
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of Health of Peabody, 248 Mass. 165, 169. Cox v. Segree, 
206 Mass. 380, 381. Attorney General v. Suffolk County 
Apportionment Commissioners, 224 Mass. 598, 609, 610, 
611.”’ 

There was little danger in the O’Brien ease for the convey- 
ancer, or to intimidate the investor in real estate or in real estate 
mortgages. It fairly appeared that the zoning acts were to control 
the inspection departments of municipalities, and it could be as- 
sumed that before permits to build were given that the requirements 
of the acts would be met by the plans and specifications on file. 

Then followed Wood, et al. v. Building Commissioner, ete., 
decided May 29, 1926. One Vincent owned land on which there 
were several buildings. It would have been quite possible for him 
to convey an unoccupied area, and the purchaser could have built a 
house upon that land which would have conformed in all particulars 
with the ‘‘zoning act.’’ Such a conveyance, however, would have 
left Vineent with houses already built upon the remaining land 
which would not have sufficient area for side or rear yards. 

Vincent, however, filed plans for a new house which was so 
situated that, although there was sufficient land to give it the re- 
quired side and rear yards, yet there was not sufficient land for the 
side and rear yards of the remaining structures. The sole question 
on this point as stated by the Court is:— 

‘‘The question for decision, therefore, is, whether such 
provisions are applicable to land adjacent to houses, which 
were standing at the date of the enactment. If they are, 
open spaces were reserved for that class of houses.”’ 

The Court held that the existing houses must be given yards which 
would comply with the law. The result is that :— 

‘Tf the side yard lines are drawn as shown in red on 
the plan, it is possible to allocate to the new house a lot hav- 
ing the required area and rear yard.”’ 

The next conclusion of that case is that the doctrine that a 
private individual who is ‘‘aggrieved’’ may set the machinery of 
the act in motion. This conclusion, though forecasted by O’Brien v. 
Turner, is an extension of the law there set forth, and the result 
suggests that an ‘‘aggrieved’’ person may appear in almost any 
ease when there is new construction and allege that the Building 
Commissioner has granted permits illegally. 

‘‘The permit was improvidently granted, and the new 
house by its size and location violates the law. It was the 

duty of the building commissioner under sec. 18, upon being 
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seasonably notified in writing by the petitioners of the viola- 
tion, to take immediate steps to enforce the provisions of the 
statute. The petitioners by his failure to act are persons 
aggrieved within the meaning of this section, and may 
establish their rights by the present action. Ayer v. Com- 
missioner of Height of Buildings in Boston, 242 Mass. 30; 
O’Brien v. Turner, 1926 Adv. Sh. 477.’’ 


The decision concludes as follows :— 


‘‘A writ of mandamus accordingly is to issue command- 


ing the commissioner forthwith to revoke the permit, and to 
institute and prosecute appropriate proceedings to cause the 
removal of the house.’’ 


The results of these cases appear to be :-— 


I. 


II. 


ITT. 


IV. 


Vi 


That the purchaser or mortgagee of real estate must at 
his peril see that the structure (at least if recently 
built) conforms to the requirements of the zoning acts. 
Apparently he has absolutely no protection if he as- 
sumes that the building commissioner has legally issued 
the permit to build; 

That if the building is one of several on a larger tract, 
he must consider not only the specifie structure in which 
he is interested, but he must see to it that all of the 
structures are so situated that it is possible to allocate 
to all sufficient land to meet the requirements of the 
act ; 

Other details not referred to in the above eases are 
also important. The height of the buildings becomes 
vital. The erection of additional partitions not orig- 
inally contemplated may result in the building shift- 
ing from a ‘‘single family dwelling’’ to one improperly 
used for several families. In fact, every requirement 
of the zoning acts must be met. That these matters are 
in conformity with the law is essential if the investment 
is to be safe. 


Not only is the owner or the mortgagee of the land at 
the merey of the building commissioner, but his rights 
are subject to the rights of any ‘‘aggrieved’’ person. 
If the building in which an innocent purchaser or mort- 
gagee invests, is in violation of the law the building, 
under the precedent established in Wood v. Building 
Commissioner, must be removed. The actual loss may 
therefore fall upon one who is morally and, in the 
common acceptance of the term, entirely free from 
fault. As a matter of fact, there are known to be sub- 
stantial mortgages upon Boston real estate which are 
now in jeopardy as it appears that the building in some 
particulars violate the zoning acts, 
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VI. The only remedy, to secure safety in real estate invest- 
ments seems to be :— 

(a) The conveyancers should supervise the entire 
transaction, and should receive added compensa- 
tion for the new problems thrust upon them. 

(b) As the physical structure may violate the require- 
ments of the acts, without such violation being 
easily apparent, the conveyancer should require a 
certificate from a competent architect or engineer 
that the building conforms in all particulars to the 
requirements of the building and zoning acts. The 
expense of such certificate is a proper item of cash 
outlay and should be paid for by the purchaser or 
borrower. Witmor R. Evans. 


Note. 

The question has been asked whether ‘‘zoning restrictions’ 
come within covenants of general warranty. Why‘not? (See Sieg- 
mund v. Bldg. Commissioner decided May 20, 1927, Advance Sheets 
891.) This opinion and the article of Mr. Evans suggest the advis- 
ability of a requirement that a lis pendens notice be recorded, by 
persons seeking to enforce the zoning law, for the protection of pur- 
chasers. Increase of risk and cost of examination of titles should be 
avoided by any reasonable provisions. F. W. G. 


’ 


INtRopucToRY Nore TO THE REPRINT OF Mr. TUCKERMAN’S 
CONSTITUTIONAL STUDY OF THE PROCESS OF AMENDMENT. 


In the QuarTERLY for May, 1918, the argument of Eliot Tuck- 
erman, Esq., in the New York Assembly, as to the interpretation of 
the Fifth Amendment of the Constitution of the United States and 
the nature of the procedure therein provided for the submission 
and consideration of amendments, was reprinted for the informa- 
tion of the bar. Mr. Tuckerman has continued his studies of the 
history of the fifth amendment and recently submitted to the New 
York Legislature a petition for the appointment of a commission 
to study the meaning of that amendment and a memorandum 
in support of his petition which contains much interesting infor- 
mation in connection with our constitutional history which, as far 
as we know, has not been presented before in connected form. This 
petition and the historical study submitted with it are here re. 
printed without expressing any opinion in the matter. Whatever 
any one’s views may be as to its bearing on recent amendments, 
its bearing on future amendments deserves consideration and re- 
flection. F. W. G. 
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A PETITION of ELior TucKERMAN of New York praying for the appointment 
ai of a Joint bipartisan Legislative Commission to inquire into and gather the 
facts relative to the framing, adoption, meaning and construction of the 

Fifth Article of the Constitution of the United States and to provide the 
opportunity for the Public to be heard and to report its findings and recom- 

} mendations to the Legislature of 1928 and that an appropriation for the 


necessary expenses of such Commission be made. 


New York : 


(One copy to each. ) 


d the Senate and the Assembly of the State of 
| 


The Petition of ELIor TUCKERMAN respectfully shows: 


I. That your Petitioner is a native born citizen of the United States 

| of America, and of the State of New York, more than twenty-one years of 

age, and that he resides at No. 1209 Park Avenue, in the Borough of 
-|-Manhattan, in the City, County and State of New York. 


II. That Article V of the Constitution of the United States limits the 
authority, on which Amendments to that instrument may be proposed by 
Congress to the States for ratification, by the following words: 

“The Congress, whenever two-thirds of both Houses shall 


deem it necessary, shall propose Amendments to the Constitu- 
—- = * 


Ill. That the meaning and intent of the above mentioned words 

4ad never been decided by the Supreme Court of the United States prior 
4 to the decision of the National Prohibition Cases, reported in Volume 253 
| of the United States Reports. 





IV. That the entire opinion of the Court, in those cases, construing 
the meaning of the foregoing words of the Constitution, is comprised in 
| the following words: 


“The two-thirds vote in each house which is required in pro- 
posing an amendment is a vote of two-thirds of the members 
present—assuming the presence of a quorum—and not a vote of 
r two-thirds of the entire membership, present and absent.” 














“af 


V. That the only authority cited by the Supreme Court, in support 
of their decision on this point, is the case of Missouri Pacific Railway 
Company v. Kansas, decided by the same court, and reported in Volume 
248 of the United States Reports. 





VI. That the case of Missouri Pacific Railway Company v. Kansas 
was decided upon three short written briefs, submitted to the Court | 
without oral argument. That Everett P. Wheeler and your Petitioner, in { 
the Public Interest, submitted one of the three briefs mentioned as amici | 
curi@, by leave of the Court. That the brief last mentioned was prepared 4 
hastily, on a few days’ notice, and was wholly inadequate to cover a sub- 
ject of such far reaching public importance. 


“ 


VII. That it has recently come to your Petitioner’s attention that 
the Life of Gouverneur Morris, written by Jared Sparks, and published 
in 1832, contains in volume three thereof at page 198, a letter, written 
by Gouverneur Morris from Morrisania, January 5th, 1804, to Uriah 
Tracy, then a Senator in Congress, from which the following extract is | 
taken. . ¥ 





“The idea, that two thirds of the whole number of Senators 
and of the whole number of Representatives are required by the 
Constitution to propose an amendment, is certainly correct. There 
are, I believe, only six cases in which the majority of a quorum 
cannot act. In one of these cases, viz. the choice of a President 
by the House of Representatives, a majority of all the States is 
required, and the reason is evident. 

“In two other cases, which respect only the Senate, two thirds 
of the members present are required. One of them is the case of 
treaties. To have bound the whole union by the act of a mere 
majority of Senators present would, in effect, have given the power 
of making treaties to the President, since, by watching oppor- 
tunities, he could always have secured such majority. And to have 
demanded a majority of the whole number might have occasioned 
delay, dangerous in many cases, and especially when a treaty of | ster 
peace should be under consideration. By a provision of that sort, | Cons 
absentees would have given an efficient negative without direct | cong; 
responsibility. Of course, cunning men, some of whom will always | yom, 
be found in legislative bodies, would frequently have lain by to 
approve or disapprove, according to subsequent circumstances, 
which, in affairs so urgent as the ratification of national com- 
pacts, might have proved fatal. es 
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“In the case of impeachment the same reasoning applies. If 
a mere majority could convict, public officers might be made the 
victims of party rage. If a majority of the whole number were 
required, members might, by absenting themselves, screen the 
guilty without incurring direct reproach. In the one case, faction 
would have too much, and in the other, justice would have too 
little power. 

“There remain three cases in which two thirds of the whole 
number are required. These are, first, the expulsion of a mem- 
ber; secondly, the passage of a law disapproved of by the Presi- 
dent; and, thirdly, amendments to the Constitution. In these 
three cases a provision is carefully made to defend the people 
against themselves, or, in other words, against that violence of 
party spirit, which has hitherto proved fatal to republican govern- 
ment. The constitutional restriction presumes, that, to a measure 
of indispensable necessity, or even of great utility, two thirds of 
the whole number of Senators and Representatives would agree, 
and that, if they should not, no great danger would ensue. The 
public business might go on, though a member of the legislature 
should be unworthy of his seat. Neither would the union mate- 
rially suffer from the want of a particular law, especially of a law 
rejected by the first magistrate. 

“The case of war may indeed be supposed, and the additional 
‘ase of corrupt opposition by the President to the organization of 
public force; but even, if it were allowable to reason from extreme 
‘ases, which, as every one knows, would be fatal to all legal and 
constitutional provisions, yet, in this extremest case, the corrupt 
President could, with less danger of detection, do more evil by a 
misapplication of the public force, than by opposing its existence. 

“So in the case of amendments to the Constitution, it was 
presumed, that America might enjoy a tolerable share of felicity 
under the existing compact, and that, if a case should arise to 
point out the necessity of amendment, two thirds of the whole 
number of each legislative body would concur in the recom- 
mendation.” 


VIII. That the Federal Constitutional Convention of 1787 dele- 
gated to a Committee of five of its members the duty of drafting the 
Constitution as agreed upon in the Convention. That this Committee 
consisted of William Samuel Johnson, Alexander Hamilton, Gouverneur 
Morris, James Madison and Rufus King, and that Gouverneur Morris 
was the actual draftsman of the Constitution, as appears by the follow- 
ing extracts taken from two letters, printed in the Life of Gouverneur 
> 
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NN 
Morris, above mentioned, at page 284 of volume one and page 322 ot) 
volume three, respectively : Rai 
James Madison to Jared Sparks: April 8, 1831. strc 
“The finish given to the style and arrangement of the Consti. | Tie 
tution fairly belongs to the pen of Mr. Morris; the task having, thai 
probably, been handed over to him by the chairman of the Com- } and 
mittee, himself a highly respectable member, and with the ready } pro: 
concurrence of the others. A better choice could not have been } tion 
made, as the performance of the task proved. It is true, that the 
state of the materials, consisting of a reported draft in detail, and 
subsequent resolutions accurately penned, and falling easily into $4 ; 
their proper places, was a good preparation for the symmetry and] .. 
phraseology of the instrument, but there was sufficient room for on 
the talents and taste stamped by the author on the face of it. The Am 
alterations made by the Committee are not recollected. They | men 
were not such, as to impair the merit of the composition. Those, } autl 
verbal and others, made in the Convention, may be gathered from | the 
the Journal, and will be found also to leave that merit altogether expl 
unimpaired.” f 
Gouverneur Morris to Timothy Pickering, Dec. 22, 1814: 
“But, my dear Sir, what can a history of the Constitution | * rs 
avail towards interpreting its provisions. This must be done by | = 1 
comparing the plain import of the words, with the general tenor | belie 
and object of the instrument. That instrument was written by } Fed 
the fingers, which write this letter. Having rejected redundant 
and equivocal terms, I believed it to be as clear as our language 
would permit; excepting, nevertheless, a part of what relates to | may 
the judiciary. On that subject, conflicting opinions had _ been “so 
maintained with so much professional astuteness, that it became Prol 
necessary to select phrases, which expressing my own notions : 
would not alarm others, nor shock their self-love, and to the best - V 
of my recollection, this was the only part which passed withouhp4on 
cavil. by 
“But, after all, what does it signify, that men should have a 
written Constitution, containing unequivocal provisions and | in re 
limitations? The legislative lion will not be entangled in the } this 
meshes of a logical net. The legislature will always make the | jo 4 
power, which it wishes to exercise, unless it be so organized, as to matt 
contain within itself the sufficient check. Attempts to restrain it 
from outrage, by other means, will only render it more outrageous. taker 
The idea of binding legislators by oaths is puerile. Having sworn | 'égal 
to exercise the powers granted, according to their true intent and } shou 
meaning, they will, when they feel a desire to go farther, avoid | cong 
the shame if not the guilt of perjury, by swearing the true intent Feet 
and meaning to be, according to their comprehension, that which P 
suits their purpose.” 
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IX. That a study of the opinion of the Court in Missouri Pacific 
Railway Company v. Kansas, reveals that the Supreme Court placed 
strong reliance on a statement of fact, appearing in a foot note to George 
Ticknor Curtis’ History of the Constitution. That the inaccuracy of 
that statement is attested by the letter of Morris to Tracy, quoted above, 
and which, so far as your Petitioner has been able to ascertain, was not 
brought to the attention of the Court in either of the cases herein men- 
tioned. 


X. That, in the opinion of your Petitioner, it is of vital importance 
to the people of this State that, in future, Amendments to the Constitu- 
tion shall only be proposed to the States when the necessity for such 
Amendments shall have been shown by the vote of two thirds of all the 
members of both houses of Congress, as was apparently intended by the 
authors of the Constitution, and as the language used by them, without 
the aid of construction and interpretation, would seem naturally to 
express. 


XI. That the importance to the People of this State of this safeguard 
is impressively shown by a statement, contained in an article published 
in The Constitutional Review for January, 1927, which your Petitioner 
believes to be true, that more than one hundred proposals to amend the 
Federal Constitution were submitted to Congress at its last session. 


XII. That your Petitioner has no right, as the State of New York 
may have, to initiate any proceedings in the Supreme Court relative 
to a review or modification of the decision rendered in the National 
Prohibition Cases, and that he is not in a position to make so thorough 
an investigation of the facts concerned as so important a public ques- 
tion demands. 


XIII. That, in view of the present condition of the Law of the Land 
in regard to Amendments to the Federal Constitution, the action which 
this State might or should take on the subject, if any, is not clear, and 
to the end that all the facts necessary to a final determination in the 
matter may be accurately known, and the proper and orderly procedure 
taken, if any can still lawfully be taken, to safeguard the rights in this 
regard of the People of the State of New York, a bi-partisan Commission 
should, in your Petitioner’s opinion, be appointed by the Legislature to 
conduct an exhaustive non-partisan study of this most important sub- 
ject, and to provide the opportunity for public hearings on the subject, 
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and to report back to the Legislature for the year 1928 the facts found 
and the recommendations of the Commission, and that an adequate 
appropriation should be made for the expenses of such Commission. 


WHEREFORE, your Petitioner respectfully prays your honorable 
bodies that a Joint Commission of the Senate and Assembly be author. 
ized, by joint resolution or bill as may be most expedient, providing for 
equal representation thereon from each of the two major political parties, 
to inquire into and gather the facts in relation to the framing, adoption, 
meaning and construction of the Fifth Article of the Constitution of the 
United States, and to provide the opportunity for public hearings on} 
the subject, and to report back such facts as they may find together with 
their recommendations to the Legislature of 1928, and that an appro- 
priation to cover the necessary expenses of such commission be duly 
authorized. 


And your Petitioner will ever pray, Xe. 
Dated, New York, March 9, 1927. 


ELIOT TUCKERMAN, 
Petitioner. 


Srare OF NEw York,|... 
County of New York,\""* 

ELior TUCKERMAN, the Petitioner herein, being duly sworn, deposes 
and says: That he has read the foregoing Petition subscribed by him and 
knows the contents thereof, and that the same is true, to his own know 
edge except such statements as are therein made upon information 7 
belief and that as to those statements he believes them to be true. 

ELIOT TUCKERMAN. 

Sworn to before me this 9th) 

day of March, 1927. j 

HAroLtp W. RubDOoLrH, 

Notary Public Kings Co. Clk’s No. 360 

N. Y. Co. Clk’s No. 337 Reg. No. 7279 

Certificate filed in Richmond County .. 

Commission expires March 30, 1927. 
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MEMORANDUM IN SUPPORT OF THE PETITION OF 
ELIOT TUCKERMAN OF NEW YORK TO THE SENATE 
AND ASSEMBLY OF THE STATE OF NEW YORK FOR 
THE APPOINTMENT OF A JOINT BI-PARTISAN LEGIS- 
LATIVE COMMISSION TO INQUIRE INTO AND GATHER 
THE FACTS RELATIVE TO THE FRAMING, ADOPTION, 
MEANING AND CONSTRUCTION OF THE FIFTH ARTICLE 
OF THE CONSTITUTION OF THE UNITED STATES, AND 
TO PROVIDE THE OPPORTUNITY FOR THE PUBLIC 
TO BE HEARD, AND TO REPORT ITS FINDINGS AND 
RECOMMENDATIONS TO THE LEGISLATURE OF 1928. 





Statement of Purpose. 





This petition is not made thoughtlesslv ; nor from 
| any ulterior motive; nor for any ulterior pur- 
7 pose; nor at the behest nor in the interest of any 
person, or group of persons, commercial, social, 
political, religious, economic or otherwise. No one 
has been consulted in its inception or preparation, 
and no one has seen it, or knows of its contents, 
except the printer. 

The petitioner first found the letter of Gouverneur 
Morris to Uriah Tracey on February 21st, 1927. The 
questions presented by that letter, in the light of 

; history, seem too vast for any one mind to attempt 
' to answer. But to have consulted with any one, 
however well informed, might have had the result 
of presenting the question now raised, which be- 
longs to all the people, in a way which might preju- 
dice the rights of some of the people, or unfairly 
promote the wishes of other of the people. 

The petitioner, therefore, has tried to think of a 
way of presenting the question which would be 
fair to all. He wishes his knowledge of the subject 
was greater, or that he had more time to study the 

















subject, but the legislative session is drawing to a 
close, and there are many more learned who can 
enlighten the Legislature, if occasion offers. 

If mistakes or oversights occur in these pages 
they are not intentional, but inevitable, under the 
circumstances, 


The Grounds of the Petition. 


Most citizens of the United States of America 
are citizens of a State as well. 

Every citizen of the United States has certain 
rights which come to him as such directly from the 
Constitution. Those who are citizens of a State 
have also other rights, which come to them under 
the Constitution, by reason of their citizenship in 
such State. 

This petition is filed in support of one of the lat- 
ter kind of rights, which arise under the Fifth 
Article of the original Constitution. 

The decision of the Supreme Court in the case of 
Fairchild vy. Hughes, reported in Volume 258 of the 
United States Reports, seems to establish that a 
private citizen cannot institute proceedings to ques- 
tion the proposal of an Amendment to the Constitu- 
tion, or to seek a modification of the terms of the 
Court’s decision on the validity thereof. 

This petition assumes that the Legislature will 
be advised by the proposed joint bi-partisan Legis- 
lative Commission, if appointed, among other 
things, whether this State may, if it desires, insti- 
tute such proceedings. 

If it is found that the State may take such pro- 
ceedings, the Legislature will be in a position to 
instruct the Attorney General to take such pro- 
ceedings, if any, as the Legislature, representing the 
people of the State, may approve. 

But the petition raises a far more important 
subject. 











Amendment as Contrasted with Revolution. 


The Constitution sought to provide a method by 
which the Government may be changed peacefully 
by Amendment, rather than forcibly by Revolution. 

Curtis’ History of the Constitution says of this 
subject, at Volume 2, pages 473-477. 


“The next topic on which the Convention was 
required to act was the question whether the 
Constitution should be made capable of amend- 
ment, and in what mode amendments were to 
be proposed and adopted. The Confederation, 
from its nature as a league between States 
otherwise independent of each other, was made 
incapable of alteration excepting by the unani- 
mous consent of the States. It affords a 
striking illustration of the different character 
of the government established by the Consti- 
tution, that a mode was devised by which 
changes in the organic law could become obli- 
gatory upon all the States, by the action of a 
less number than the whole. 

“The frame of government which the members 
of the Convention were endeavoring to estab- 
lish, if once adopted, was to endure, as a con- 
tinuing power, indefinitely ; and that it might, 
as far as possible, be placed beyond the danger 
of destruction, it was necessary to make it 
subject to such peaceful changes as experience 
might render proper, and which, by being made 
capable of introduction by the organic law 
itself, would preserve the identity of the gov- 
ernment. The existence and operation of a 
prescribed method of changing particular fea- 
tures of a government mark the line between 
amendment and revolution, and render a resort 
to the latter, for the purpose of melioration or 
reform, save in extreme cases of oppression, un- 
necessary. According to our American theory 
of government, revolution and amendment both 
rest upon the doctrine, that the people are the 
source of all political power, and each of them 
is the exercise of an ultimate right. But this 
right is exercised, in the process of amendment, 










1 Elliot, V. 157. 
2 Elliot, V. 376. 
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in a prescribed form, which preserves the con- 
tinuity of the existing government, and changes 
only such of its fundamental rules as require 
revision, without the destruction of any public 
or private rights that may have become vested 
under the former rule. Revolution, on the con- 
trary, proceeds without form, is the violent 
disruption of the obligations resting on the 
authority of the former government, and termi- 
nates its existence often, without saving any of 
the rights which may have grown up under it. 
The question, therefore, whether the Constitu- 
tion should be made capable of amendment, was 
identical with the question whether some mode 
of amending it should be prescribed in the in- 
strument itself, since, without an _ ascer- 
tained and limited method of proceeding, all 
change becomes, in effect, revolution; and this 
was accordingly, in substance, the same as the 
question whether revolution should be the only 
method by which the American people could 
ever modify their system of government, when 
in the progress of time changes might become 
indispensable. 

“It was originally proposed in the Conven- 
tion, that provision should be made for amend- 
ing the Constitution, without requiring the 
assent of the national legislature.’ But this 
was justly regarded as a very important ques- 
tion, and the Convention came to no other de- 
cision, when the committee of detail were in- 
structed, than to declare that provision ought 
to be made for amending the Constitution 
whenever it should seem necessary.* ‘The mode 
selected by the committee, and embraced in the 
first draft of the instrument, was to have a 
convention called by the Congress, when ap- 
plied for by the legislatures of two thirds of the 
States; but they did not declare whether the 
legislatures were to propose amendments and 
the convention was to adopt them, or 
whether the convention was both to propose 
and adopt them, or only to propose them for 
adoption by some other body or bodies not 
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specified. There lay, therefore, at the basis 
of this whole subject, the very grave question 
whether there should ever be another national 
convention, to act in any manner upon or in 
reference to the national Constitution, after 
its adoption, and if so, what its functions and 
authority were to be. There would follow, also, 
the further question, whether this should be the 
sole method in which the Constitution should 
be made capable of amendment. Several rea- 
sons concurred to render it highly inexpedient 
to make a resort to a convention the sole 
method of reaching amendments, and we can 
now see that the decision that was made on 
this subject was a wise one. It was a rare 
combination of circumstances that gave to the 
first national Convention its success. The war 
of the Revolution, and the exigencies which it 
caused, had produced a class of men, possessing 
an influence, as well as qualifications for the 
duty assigned to them, that would not be likely 
to be again witnessed. Of these men, Washing- 
ton was the head; and no second Washington 
could be looked for. The peculiar crisis, too, 
occasioned by the total failure of the Con- 
federation, notwithstanding the apparent fit- 
ness and actual necessity of that government 
at the time of its formation, could never occur 
again. There were, moreover, but thirteen 
States in the confederacy, nearly all of which 
dated their settlement and their existence as 
political communities from about the same 
period, and all had passed through the same 
revolutionary history. But the numberof States 
was evidently destined to be greatly increased, 
and the new members of the Union would also 
be likely to be very different in character from 
the old States. It was not probable, therefore, 
that the time would ever arrive when the peo- 
ple of the United States would feel that another 
national convention, for the purpose of acting 
on the national Constitution, would be safe or 
practicable. Still, it would not have been 
proper to have excluded the possibility of a re- 
sort to this method of amendment: since the 
national legislature might itself be interested 
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to perpetuate abuses springing from defects 
in the Constitution, and to incur the hazards 
attending a convention might become a far less 
evil than the continuance of such abuses, or 
the failure to make the necessary reforms. 

“But it was indispensable that the precise 
functions and authority of such a convention 
should be defined, lest its action might result 
in revolution. The method of amendment pro- 
posed by the committee of detail did not enable 
the Congress to call a convention on their own 
motion, and did not prescribe the action of 
such a body, or provide any mode in which the 
amendments proposed by it should be adopted. 
Hamilton and Madison both opposed this plan; 
—the former, because it was inadequate, and 
because he considered it desirable that a much 
easier method should be devised for remedying 
the defects that would become apparent in the 
new system ; the latter, on account of the vague- 
ness of the plan itself. Accordingly, Mr. Madi- 
son brought forward, as a substitute, a method 
of proceeding, which, with some modifications, 
became what is now the fifth article of the 
Constitution ; namely, that the Congress, when- 
ever two thirds of both houses shall deem it 
necessary, shall propose amendments; or, on 
the application of the legislatures of two thirds 
of the States, shall call a convention for pro- 
posing amendments. In either case, the amend- 
ments proposed are to become valid as part of 
the Constitution, when ratified by the legisla- 
tures of three fourths of the States, or by 
conventions in three fourths of the States, as 
the one or the other mode of ratification may 
be proposed by the Congress." ” 


Enlightened Action by the People is Needed. 


The Supreme Court decided the meaning of the 
words “two thirds of both houses,” governing pro- 
posals of Amendments to the Constitution, for the 
first time in the National Prohibition Cases, 253 
U.S. 


1 Elliott, V. 530-532. 
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It is true that in those cases the Court had the 
assistance of oral argument as well as briefs, but 
the question then presented, to which this petition 
is directed, had previously been covered by the 
Court in dicta in another case known as Missouri 
Pacific Railway Company vy. Kansas, 248 U.S. That 
case had been submitted without argument and in 
that case the Court was only supplied with three 
short and inadequate briefs to guide its determina- 
tion. The Court adopted its own dicta in the Kan- 
sas case, as its ratio decedendi of the National Pro- 
hibition Cases on this point. 


The letter written by Gouverneur Morris to 
Uriah Tracy, dated January 5th, 1804, was not 
referred to in any of the briefs submitted to the 
Supreme Court in any of the cases referred to, so 
far as the petitioner can find. 


The petitioner hopes that we may return to the 
meaning of the Fifth Article of the Constitution 
with which that letter shows it was written, and 
was proposed to and ratified by the People. 


This will necessitate a reconsideration and modi- 
fication by the Supreme Court of its decision on 
this point in the National Prohibition Cases. 


In the light of the letter of Gouverneur Morris, 
the draftsman of the Constitution, which has here- 
tofore been overlooked by everybody, nothing seems 
to stand in the way of an application by this State 
to the Supreme Court for a modification of its de- 
cision, except the fear .that some of the prior 
amendments (for it is understood that the Nine- 
teenth, or Women’s Suffrage, Amendment was 
properly proposed by the required vote) might be 
affected. 


This fear is believed to be utterly groundless. 
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It is understood that those Amendments were 
passed in the manner approved at the time by the 
Legislative Precedents, were not questioned at the 
time of their proposal to the States, or of their 
ratification by the States, and they were all adopted 
many years ago. Moreover, the Court would un- 
doubtedly decline to go back of the certificates of 
the proper officials who have, presumably, certified, 
in every case, that the resolutions proposing the 
amendments were passed, two-thirds of both Houses 
concurring. No citizen may question them; and 
it is safe to surmise that no State would be heard 
to do so, at this late date. 


The Eighteenth Amendment may stand in a dif- 
ferent position. It has been consistently opposed 
in this State from the beginning, on the ground 
that it did not receive the required number of votes 
in Congress, and the roll-calls of those votes, duly 
‘certified, are in the archives of the Assembly. 

N. Y. Assembly Journal; 1918; Vol. 1, pp. 
634-5, 700-704. 


Therefore, if the prayer of the petitioner is 
granted, and a Joint Legislative Commission is ap- 
pointed, such Commission after investigation, and 
after hearing all the evidence, which may be of- 
fered by the public, which will include such in- 
terested bodies as the Anti-Saloon League, the 
Association Against the Prohibition Amendment, 
the Bar Associations, the Universities of the State, 
with their staffs of experts informed on the His- 
tory of the Country, and all other persons in in- 
terest, will be in a position to report the facts to 
the Legislature of 1928 with its recommendations. 

That Legislature, in turn, will be able to decide 
whether, in view of the great number of proposals 
further to amend the Constitution now pending in 
Congress, it is desirable and proper to instruct the 
Attorney General of this State to institute such 
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proceedings in the Supreme Court of the United 
States as would seek to restore the Constitution to 
its meaning and effect as intended by its draftsman, 
and as, your petitioner believes, the plain intend- 
ment of its words (if not affected by construction 
and interpretation from extraneous sources) indi- 
cate. 


History of the Amendments. 


The Supreme Court in Missouri Pacific Railway 
Company v. Kansas, did not have the advantage 
of oral argument, as has been stated, and the three 
short briefs submitted made the most casual men- 
tion of the history of the Amendments, if they can 
be said to have touched this important subject at 
all. 

The Court in its decision of that case gives con- 
siderable weight to the supposed precedents of the 
First Session of the First Congress. 


The First Ten Amendments. 


It is impossible, in the short compass of this 
memorandum, to present a picture of that First 
Session. It was supposed to convene in New York 
City on the fourth of March, 1789. Eleven States 
by that time had ratified the Constitution, most of 
them with the suggestion, if not, in some cases, 
the condition, that Amendments would promptly 
be adopted incorporating in the Constitution a 
“Bill of Rights” as the Anglo Saxon race had come 
to know certain historical provisions defending 
the “inalienable rights of man’. On the day set 
only eight Senators appeared, and it was not until 
those eight had twice sent forth appeals to the 
others, that, on April 6th, Richard Henry Lee, of 
Virginia, arrived, making the twelfth Senator, 
necessary for a quorum, and the Senate convened, 
and opened the envelopes which showed that Wash- 
ington had received the unanimous vote of the 
Presidential Electors for President. 
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Washington’s First Inaugural Address to Congress. 


On April 30th, Washington took the oath as 
President, on a gallery of the Federal Hall, on 
Wall Street, and afterwards delivered his first 
inaugural address to Congress in the Senate Cham- 
ber, in which he stated: 


“Besides the ordinary objects submitted to 
your care, it will remain with your judgment 
to decide, how far an exercise of the occasional 
power delegated by the fifth article of the 
constitution is rendered expedient at the pres- 
ent juncture by the nature of objections which 
have been urged against the system, or by the 
degree of inquietude which has given birth to 
them.—Instead of undertaking particular rec- 
ommendations on this subject, in which I 
could be guided by no lights derived from of- 
ficial opportunities, I shall again give way to 
my entire confidence in your discernment and 
pursuit of the public good :—for I assure my- 
self that whilst you carefully avoid every 
alteration which might endanger the benefits 
of an united and effective government, or 
which ought to await the future lessons of 
experience; a reverence for the characteristic 
rights of freemen, and a regard for the public 
harmony, will sufficiently influence your de- 
liberations on the question how far the former 
can be more impregnably fortified, or the latter 
be safely and advantageously promoted.” 


(Italics mine.) Senate Journal, First 
Ed. 1789, p. 25. 

It will be noted that Washington did not include 
the proposal of Amendments to the Constitution in 
the ordinary business of Congress, as the Supreme 
Court seems to have done. He spoke of such an 
act as “an exercise of the occasional power dele- 
gated by the Fifth Article of the Constitution.” 


That is indeed high authority, which, so far as 
your petitioner is able to state, has not heretofore 
been cited to the Supreme Court on this point. 
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The Outlook of the Country in 1789. 


In order to understand the action of the Con- 
gress in proposing the first ten amendments, it is 
necessary to appreciate the state of affairs which 
then confronted the country. Those were the days 
which John Fiske has aptly described as the “Crit- 
ical Period of American History”. 

“Looking backward and thinking of the long 
life that the Constitution has enjoyed, and remem- 
bering how immediate and great were the suc- 
cesses attending the organization of the new gov- 
ernment and Hamilton’s financial measures, one 
can hardly imagine the chaotic condition of affairs 
that confronted Washington when he took the oath 
of office in the spring of 1789. The strongest men 
of the country were behind him: Hamilton, Madi- 
son, Robert Morris, James Wilson, and those who 
had worked with them in the Federal Convention ; 
John Jay, Thomas Jefferson, and John Adams, 
who had no part in the actual framing of the docu- 
ment; even Patrick Henry, George Clinton, and 
Samuel Adams, who had opposed its adoption,— 
all these men and many others in the second rank 
were anxious to see the new system given a full 
and fair trial. They cannot be said to have formed 
a political party, for they were held together by 
no organic bond, except that of patriotic desire for 
their country’s welfare.” 

Channing, History of the U. 8., Vol. 4, 
pp. 35-6. 


“One thing that postponed attempts to divide 
the Union into two or three portions was the adop- 
tion of the first eleven amendments. In their eager- 
ness for ratification, Washington and Madison had 
practically pledged themselves to labor for the 
passage of amendments that would make the Con- 
stitution more palatable.” Ib., p. 157. 
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The only real opposition that existed to the pro- 
posals, which ultimately became the first ten 
amendments, was on the ground that a Bill of 
Rights had no place in the Constitution. No one 
denied the propositions stated in the amendments, 
but they were considered by many to be self evi- 
dent. 

James Wilson, speaking in the Pennsylvania 
Convention, called to ratify the Constitution, had 
said that he never heard of a motion to include a 
Bill of Rights in the Constitution during the de- 
bates in the Convention. 

See Elliot’s Debates, Vol. 2, p. 435. 


Yet all realized that many of the people wished 
that amendments might be adopted, restraining the 
new National Government, and assuring them of 
their “inalienable rights”. 

The necessity for amendments, to allay public 
anxiety, is clear from the debates in the House, 
reported in the Annals of its First Session. (First 
printed in 1834. ) 

Washington, never a partisan, had alluded to 
this need in his Inaugural, and had spoken, with 
characteristic moderation, of the “nature of objec- 
tions which have been urged against the system, 
or by the’ degree of inquietude which has given 
birth to them.” supra. 

James Madison, later a Jeffersonian Republican, 
in support of the Amendments which he had 
introduced in the House, had said, in answer to 
those who thought them unnecessary : 

“But I do wish to see a door opened to con- 
sider so far as to incorporate those provisions 
for the security of rights, against which I be- 
lieve no serious objection has been made by 
any class of our constituents: such as would 
be likely to meet with the concurrence of two- 
thirds of both Houses, and the approbation 
of three-fourths of the State Legislatures.” 

Annals, p. 450, and see p. 440. 
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expressed the anxiety all felt as follows: 


or not. If the constitution which 


States.” 
Annals, pp. 462-3. 


, 


tion, they “deemed it necessary’ 


their proceedings shows. 


apparently contemporaneous. 


a 
wv 


Article of the constitution, has said: 


to the Constitution was voted for by 37 





Elbridge Gerry, later a Jeffersonian Republican, 


“Whatever might have been my sentiments 
of the ratification of the constitution without 
amendments, my sense now is, that the sal- 
vation of America depends upon the estab- 
lishment of this Government, whether amended 


‘atified should not be supported, I despair of 
ever having a Government of these United 


Thus, though many of the statesmen then in 
Congress thought the “Bill of Rights” was secure 
without Amendment under the original Constitu- 
to propose 
Amendments within the meaning of the Fifth Ar- 
ticle of that instrument, as the whole course of 


The Journals of the First Session of Congress. 


There are kept, in the vault of the Association of 
the Bar of the City of New York, copies of the 
Journals of the Senate and of the House of Repre- 
sentatives of the First Session of the First Con- 
gress ; the former printed in 1789, the latter printed 
by Francis Childs and John Swaine, undated, but 


The petitioner has spent considerable time in 
perusing these Journals, for the reason 
Speaker Thomas B. Reed, in stating the rule which 
governs Congress in the interpretation of the Fifth 


“The first Congress, I think, had about 65 mem- 
bers, and the first amendment that was proposed 


obviously not two-thirds of the entire House. 
the question seems to have been met right on the 
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very threshold of our Government and disposed 
of in that way.” 
Hinds Precedents, Vol. 5, p. 1010. 


This ruling has been adopted by the Supreme 
Court in the case of Missouri Pacific Railway Com- 
pany Vv. Kansas, and in the National Prohibition 
Cases, as the Law of the Land, governing the Fifth 
Article of the constitution. The Court says: 


“At the first sesssion of the first Congress in 
1789, a consideration of the provision authorizing 
the submission of amendments necessarily arose 
in the submission by Congress of the first ten 
amendments to the Constitution embodying a bill 
of rights. They were all adopted and submitted 
by each house organized as a legislative body pur- 
suant to the Constitution, by less than the vote 
which would have been necessary had the consti- 
tutional provision been given the significance now 
attributed to it.” 

Missouri Pacific Railway Co. v. Kansas, 
248 U.S. 276, 281-2. 


Courage would fail the petitioner to question 
such high authorities, but for the fact that the peti- 
tioner believes that in so doing he is defending the 
action in the First Congress of the patriotic Amer- 
icans who with Washington framed our Constitu- 
tion and the others who were then struggling to 
help Washington start our Government. 

The petitioner has not had time to more than 
skim the surface of this vastly important subject, 
but he refers, in defence of his respectful doubt of 
the accuracy of the conclusion of a great Speaker 
and of the great Court, to the proceedings in that 
First Session. 

There appears, in the Senate Journal, no roll 
‘all on any of the proposals in the Senate. 

Your petitioner, with respectful regard for the 
high authority to the contrary, submits that, in 
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his opinion, there appears, in the House Journal, 
no roll call on any of the proposals in the House. 

Your petitioner has, with his own hand, tran- 
scribed from the House Journal, such entries as 
show the course of the Amendments through the 
House. These entries are submitted as an appendix 
to this memorandum. They are believed to be ac- 
curately transcribed, but the proof has not been 
compared back to the original Journal for lack 
of time, and if inaccuracies are found in them, they 
are unintentional. 

The House was not unmindful of the constitu- 
tional requirement of a vote of two-thirds of the 
members. See Annals of the 
First Congress, pp. 447, 463, 68¢ 

690, 737, 743, 744. 


3, 689, 


So far as your petitioner has been able to find, 
there was no ruling made at that Session of Con- 
gress, in either House, as to what constituted two- 
thirds. But a significant entry appears in the 
Annals, where Mr. Livermore raised the question 
whether it was necessary, in committee, to carry a 
motion, that two-thirds should agree. This led to 
a ruling in committtee that a majority vote was 
sufficient for that purpose. The Annals speaks of 
there being some desultory conversation on the 
subject. Annals, p. 744. 


It may be that in committee it was decided, that, 
owing to the political necessity of the proposal of 
amendments, the members would all agree to the 
constitutional two-thirds of the whole House, on 
the final passage of the proposals in the House. 
There must have been some such understanding in 
both Houses, as it is most extraordinary that no 
roll-calls should be recorded in either House in the 
final passage of any proposed amendment (unless 
Speaker Reed is right in construing the vote on 
the changes in the wording of the eighth proposal, 
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recorded in the House Journal of September 25th, 
as such a final roll-call on the proposal of the 
amendments). And yet after the ruling in the First 
Session above mentioned, in committee, Mr. Liver- 
more stated that he did not care about the pre- 
amble because, “when it got before the House, it 
would be undone if one member more than one third 
of the whole opposed it. Annals, p. 476. 


What your petitioner believes to have been the 
first mistake in appraising the action of the First 
Session of Congress, appears to have been made in 
the House on passage of the proposal of the Twelfth 
Amendment. 

In the brief submitted by Hon. Charles E. 
Hughes, as counsel for the Attorneys General of 
twenty-four States, in the case of Kentucky Distil- 
leries, etc. Vv. Gregory, page 4, one of the National 
Prohibition Cases, the statement appears that when 
the Senate vote on the Twelfth Amendment was 
brought before the House, it was objected that the 
vote was not constitutional. This objection was 
met by appealing to the asserted precedent of the 
first ten amendments “showing that two thirds of 
the members present fulfilled the constitutional 
requirement.” The brief referred to the Annals 
of Congress, Eighth Congress, First Session, pp. 

648-653. 

It is submitted, in answer to this, that the fol- 
lowing remarks of Elbridge Gerry may show that 
the attitude of the First Session in framing the 
proposals was consciously such as to attract the 
two sister states, Rhode Island and North Carolina, 
and the form “those present” may possibly have 
been used to suggest that those States were not 
outsiders. 


“There are two States,” he said, “not in the 
Union; it would be a very desirable circum- 
stance to gain them. I should therefore be in 
favor of such amendments as might tend to 
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invite them and gain their confidence; good 
policy will dictate to us to expedite that 
event. Gentlemen say, that we shall not ob- 
tain the consent of two thirds of both Houses 
toamendments. Are gentlemen willing then to 
throw Rhode Island and North Carolina into 
the situation of foreign nations? They have 
told you that they cannot accede to the Union, 
unless certain amendments are made to the 
constitution; if you deny a compliance with 
their request in that particular, you refuse an 
accommodation to bring about that desirable 
event, and leave them detached from the 
Union.” 


Annals, p. 463. 


With all humility, and with due deference to the 
great men who have passed on the question, your 
petitioner submits that there are no precedents 
to be found in the record of the House of Represen- 
tatives of the First Session of the First Congress 
that the requirements of the vote for the proposal 
of amendments to the Constitution are satisfied 
by an affirmative vote of two-thirds of a quorum. 
This question should be investigated by the pro- 
posed Legislative Commission, and all the facts 
should be brought out, so that this question may be 
settled. It is submitted that considering its im- 
portance this question has never received adequate 
attention, and in the Supreme Court it has prac- 
tically gone by default. 


The Senate Journal shows that on August 25, 
1789, Mr. Beckley, the Clerk of the House of Rep- 
resentatives brought up the Resolve of the House 
that seventeen Amendments to the Constitution 
therein set forth be proposed to the Legislatures of 
the States, and requested the concurrence of the 
Senate therein. The proposed Joint Resolution 
contained the words “tivo-thirds of both Houses 
deeming it necessary”. 

(Italics mine.) Senate Journal, page 
103. 
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The final form, adopted after conference, of the 
preamble to the twelve articles of amendment which 
were proposed to the eleven States which had rati- 
fied and to the two which had not, is as follows: 

“The Conventions of a Number of the States 
having, at the Time of their adopting the Con- 
stitution, expressed a Desire, in order to pre- 
vent misconstruction or abuse of its Powers, 
that further declaratory and restrictive clauses 
should be added: And as extending the Ground 
of public Confidence in the Government, will 
best insure the beneficent Ends of its Institu- 
tion— 

Resolved, by the Senate and House of Rep- 
resentatives of the United States of America 
in Congress assembled, two thirds of both 
Houses concurring, That the following Articles 
be proposed to the Legislatures of the several 
States,” &e. 

(Italics mine.) Senate Journal, page 163. 
And see idem., Sept. 8, 1789. 


Why the change was made from the words “two- 
thirds of both Houses deeming it necessary” to the 
words “two-thirds of both Houses concurring” is 
not disclosed in the Senate Journal. Possibly the 
reason was that quite a number of members thought 
a Bill of Rights had no rightful place in the Con- 
stitution. Senate Journal, p. 123. 


But the Supreme Court relies on the form of 
the original record in the Senate Journal, which 
reports the action of the Senate as concurring in 
the House resolve in the terms “two thirds of the 
Senators present concurring therein.” 

It is respectfully submitted that no adequate 
study of this subject has yet been made, but, if the 
Senate in its resolution changed the words “deem- 
ing it necessary,” (the words of the Constitution), 
to the words “concurring therein,” although the 
record shows that for reasons of expediency they 
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deemed it vitally necessary, possibly the words 
“two-thirds of the Senators present” were used in- 
stead of the words two thirds of the Senate for the 
reason that they had in mind the Senators whom 
they hoped would soon be sent to the Senate from 
the remaining States but who were not yet present. 
Senate Journal, p. 131. 


The proposal actually communicated to the 
States was in the words: “Resolved, by the Senate 
and House of Representatives of the United States 
of America in Congress assembled, two thirds of 
both Houses concurring. That the following 
Articles be proposed to the Legislatures of the 
several States, * * *” 

Senate Journal, p. 163. 


It is respectfully submitted with some confidence 
that the suggestion that the First Session of the 
First Congress disregarded the Constitutional re- 
quirements of the Fifth Article of the Constitution 
as written, is not supported by the record. 


The Eleventh Amendment. 


This Amendment providing that a State could not 
be sued in the Federal Courts by citizens of an- 
other State or Country, was proposed in 1794. 

In the Senate of 30 members, the vote was 23 
to 2. Annals Third Congress, p. 30. 

Senate Journal, Third Congress, p. 31. 


In the House of about 95 members, the vote 
was 81 to 9. Annals Third Congress, p. 477. 
House Journal, Third Congress, pp. 165-6. 


The petitioner has counted the number of mem- 
bers of the Third Congress that are reported in 
the Journal thereof as having appeared and taken 
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the oath prior to the passage of the resolution pro- 
posing the Eleventh Amendment. The figure given 
is believed to be correct. 

This Amendment seems to have been proposed in 
compliance with the requirements of the [Fifth 
Article of the Constitution as written, with due 
deference to the statement to the contrary in the 
opinion in Missouri Pacific Railway Co. v. Kansas, 
248 U. S. 276, 283. 

It is humbly and respectfully submitted that the 
requirements of the Fifth Article of the Constitu- 
tion were adhered to during Washington's admin- 
istration. 


The Twelfth Amendment. 


A few words must be said of the Twelfth Amend- 
ment, and of the circumstances surrounding its 
proposal. In the belief of your petitioner, from 
such study as he has been able to give to this great 
subject, the action of the Senate at the time of their 
proposal of that Amendment, to which Gouverneur 
Morris’ letter to Senator Tracy refers, was the first 
instance of disregard for the requirements of the 
Fifth Article of the Constitution, as written. 


The Presidential election of 1800 was held under 
the old electoral college system as provided for 
in the Second Article of the original Constitution, 
by which the person receiving the largest number 
of electoral votes became President and the one for 
whom the second largest number of votes were cast 
became the Vice-President. 


In February, 1801, the Electoral votes were 
counted and were found to be: for Thomas Jeffer- 
son, 73; for Aaron Burr, 73; for John Adams, 65; 
for Charles Cotesworth Pinckney, 64, and for John 
Jay, 1. There was no name highest on the list, 
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consequently there was no choice, and the election 
was to be made by the House of Representatives, 
between the two highest candidates, each State 
having one vote. The House was Federalist, but 
was restricted to a choice between two Republicans. 
Of the two, many Federalists preferred Burr, partly 
to keep the Presidency from their most dangerous 
enemy, Jefferson, and partly to baulk the evident 
intention of the Republicans. The balloting began 
February 11th. Eight states voted for Jefferson, 
six for Burr, and two were without votes, because 
of equal division among their members. There 
being sixteen States, there was yet no election. 
Balloting continued until February 17th, when ten 
States voted for Jefferson, four for Burr, and two 
blank, and Jefferson was declared elected Presi- 
dent, and Burr Vice-President. 


This was the first great political revolution since 
1787, except that the Federalists still had control 
of the Judiciary. 


The Judiciary Law passed at the last session of 
the Congress had erected twenty-four new Federal 
Courts. The Republicans claimed that there had 
not been business enough to occupy the United 
States Courts already in existence, that the bill 
creating the Courts had been hastily drawn after 
the Republican success in the last election, in 
order to provide offices for Federalist leaders, and 
that President Adams had been kept busy till mid- 
night of his last day of office in signing commissions 
for the judges. All this seemed to the Republicans 
a gross abuse of power and they proposed to repeal 
the Judiciary Law. The Constitution seemed 
plainly to prohibit any such repeal. Party necessi- 
ties and vindictiveness, however, soon found avail- 
able interpretations for the Constitution and the 
law was repealed, and the Federalists driven for- 
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ever from power, and Congress adjourned. This 
account is summarized from Johnston’s American 
Politics. 


The first session of the next Congress proposed 
what is known to us as the Twelfth Amendment, 
changing the manner of the Presidential election. 


The resolution offering the amendment was intro- 
duced in the House on the first day of the session. 
Annals 8th Cong., Ist Sess., p. 372. 


It was bitterly fought in the Senate, and Senator 
Uriah Tracy, from Connecticut, made a speech on 
the Fifth Article of the Constitution, a copy of 
which he sent to Gouverneur Morris asking his 
views as to its accuracy, which called forth the reply 
of Morris, dated January 5, 1804, quoted in the 
Petition. 3 Morris, 198. 


In adverting to the required vote under the Fifth 
Article, Senator Tracy said in his speech that this 
was a point which, “I am told has never been agi- 
tated, but is certainly worthy of attention.” 

In the Senate of 34; the vote was 22 to 10. 

In the House of 136; the vote was 84 to 42, the 
speaker voting yea. 

Annals 8th Congress, Ist Session, pp. 


175-6; 209; 775. 


Morris, a Federalist, had been Senator from New 
York, but his term had ended March 4, 1803, and 
he had retired to Morrisania, the New York Legis- 
lature being then Republican. He had, as Senator, 
communicated to the Senate resolutions of the New 
York Legislature favoring this then proposed 
Amendment to which he was opposed, as he stated 
to the New York Legislature, for the reasons he 
thus expressed : 


“First, I am opposed to amendments, on the 
general ground that changing the articles of 
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a constitutional compact lessens that respect 
for it, which is a main support of free govern- 
ments. 


“Secondly, I am opposed, because it is, gen- 
erally speaking, better to bear an evil, which 
we know, than hazard those which we are un- 
acquainted with.” 


“Thirdly, I am opposed, because the present 
mode seems preferable to that which is pro- 


posed.” 3 Morris, 174. 


Though a Federalist, Morris was more a patriot 
than a partisan. Writing to Robert R. Livingston, 
a Republican, he says: “I am connected with the 
members of my party by their worth, and by their 
kindness. If I could for a moment suppose they 
harbored designs unfriendly to our country, that 
moment the connexion would be dissolved. But I 
have all the evidence which the nature of the case 
admits that their views are honorable, just and 
patriotic. I believe this also of many among your 
party, and among your present adversaries.” 

1 Morris, 485. 


Jared Sparks, commenting on Morris, says that, 


“It must however be kept in mind, that his 
political views were essentially his own, and 
that, although he chose to range himself in the 
line of the federalists, he did not pretend to act 
with them in all respects as a party. On the 
contrary, he was opposed to some of their 
prominent measures. Hence it would be an 
error to confound any speculations, dogmas, or 
statements in his writings with federalism, as 
recognized by the party at that time; or to con- 
sider the party responsible for them as coming 
from a leader of their ranks. He carried into 
politics, as into everything else, his bold and 
independent turn of thinking, and on all sub- 
jects he was accustomed to express his opinions 
with prompt decision, a fearless freedom, and 
an indifference to public censure or applause. 
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He was often consulted by members of Con- 
gress on the important questions before that 
body, and his correspondence will show with 
what unreserve and fulness he uttered his sen- 
timents and counsels.” 1 Morris, 486. 


Gouveneur Morris died November 6, 1818. 
“Let us forget party,” said he, “and think 
of our country which embraces all parties.” 
1, Curtis’ Constitution, 447. 


Was Usurpation Transformed Into Precedent? 


After the adoption of the Twelfth Amendment 
no other was adopted until the necessity arose of 
making Lincoln’s Emancipation Proclamation, 
which was recognized by its author as a war 
measure, a part of the Federal Constitution. 

The Thirteenth Amendment was proposed to the 
States on February 1st, 1865. In the interval 
since December 12, 1803, in which the Twelfth 
Amendment was proposed, there had been discus- 
sions in Congress of other proposals, and action 
taken thereon, which are interesting, as showing 
the transformation of the legislative action (which 
your Petitioner believes to have been a clear act 
of usurpation by Congress) in proposing the 
Twelfth Amendment by less than two-thirds of the 
whole Houses, into the present established prece- 
dent in Congress. 

In view of certain definite assertions of the 
Court in its opinion in Missowri Pacific Railway 
Company v. Kansas, the statements under this 
heading are made with due deference to the great 
Court, but with sincere belief that they are true. 

It will need much careful research and study to 
digest all the Congressional precedents. The sub- 
ject is worthy of this study, however, as there is 
grave danger that, in the future, some of the 
numerous proposals now before Congress, or others 
yet to come, may distort the Constitution, if the 
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present construction of the Fifth Article of the 
instrument is adhered to. 

The precedents in Congress in relation to the 
vote necessary to propose an Amendment are set 
forth in Hinds’ Precedents: §§ 7027-7038. 

And see in relation to the meaning of the two- 
thirds required in the passage of bills over the 
veto of the President, Ib. §§ 3537, 3538. 

Time does not suffice to digest and state these 
precedents for use in this memorandum. It may 
be said, however, that the precedents are by no 
means uniform, or clear, and that, to understand 
them, the actual debates in Congress must be read. 
with sufficient imagination to appreciate the vary- 
ing surroundings and circumstances in which they 
were passed. 

To the petitioner they seem to show that, in the 
early days, two thirds of all the members were recog- 
nized as necessary. During the Civil War period, 
and the years leading up to it, doubt, and a some- 
what illogical and careless construction of the words 
of the Constitution, appear, with reliance on the 
Supreme Court as the ultimate arbiter. Tinally, 
Speaker Reed’s absolute ruling was made in 1898. 


Speaker Reed’s Rule. 


On May 11, 1898, Mr. John B. Corliss, of Michi 
gan, called up a joint resolution proposing an 
amendment to the Constitution providing for the 
election of Senators of the United States. The ques- 
tion being taken on the passage of the resolution, 
there were yeas 184, nays 11, and the Speaker an- 
nounced that the joint resolution was passed, two- 
thirds having voted in favor thereof. Mr. Eben- 
ezer J. Hill, of Connecticut, made the point of 
order that the vote required was two-thirds of the 
entire membership, not two-thirds of a quorum. 
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The Speaker said: 


“The question is one that has been so often de- 
cided that it seems hardly necessary to dwell upon 
it. The provision of the Constitution says ‘two 
thirds of both Houses’. What constitutes a House? 
A quorum of the membership, a majority, one half 
and one more. That is all that is necessary to con- 
stitute a House to do all the business that comes 
before the House. Among the business that comes 
before the House is the reconsideration of a bill 
which has been vetoed by the President; another is 
a proposed amendment to the Constitution; and 
the practice is uniform in both cases that if a quo- 
rum of the House is present the House is consti- 
tuted and two-thirds of those voting are sufficient 
in order to accomplish the object. It has nothing 
to do with the question of what States are present 
and represented, or what States are present and 
vote for it. It is the House of Representatives in 
this instance that votes and performs its part of 
the function. If the Senate does the same thing, 
then the matter is submitted to the States directly, 
and they pass upon it. 

“The first Congress, I think, had about 65 mem- 
bers, and the first amendment that was proposed 
to the Constitution was voted for by 37 members, 
obviously not two-thirds of the entire House. So 
the question seems to have been met right on the 
very threshold of our Government and disposed of 
in that way.” 

Hinds Precedents of the House of Repre- 
sentatives, vol. 5, pp. 1009-1010; § 7027. 


The Supreme Court has adopted this later con- 
struction of the Fifth Article of the Constitution, 
and has fully accepted Speaker Reed’s rule. 

Missouri Pacific Ry. Co. v. Kansas, 248 
U. 8S. 276, 283-4. 


—~ 





—~ 
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The Thirteenth and Subsequent Amendments. 


The Emancipation Proclamation crowns the 
greatest achievement of our National history, and 
justly ranks, in the minds and hearts of the Peo- 
ple, with the Declaration of Independence and the 
Constitution. 

Nothing can ever disturb it, and, whether tech- 
nically proposed or not, the Thirteenth Amend- 
ment, which wrote it into the Constitution, is so 
much a part of our History that no man would ever 
wish or dare to question it. It is a sacred covenant 
with an injured race, sealed with the best blood of 
young America, from North and South. 

The other and subsequent Amendments may all 
be considered secure in the light of History. They 
were proposed in the manner approved at the time 
by Congressional usage and precedent, were un- 
questioned when proposed and were ratified by the 
States without objection. The certificates of their 
proposal, ratification and adoption are, presumably, 
fair on their face, and the vote by which they were 
adopted is probably not a justiciable matter. The 
time for technical objection to them is long passed. 


But a very different question is raised when it 
is attempted to adopt Speaker Reed’s rule of con- 
struction of the Fifth Article, as the rule for future 
guidance of the Court in questions of Amendments 
to be proposed in the future. 


The Eighteenth Amendment. 


And it is submitted that the right to question 
the Eighteenth Amendment may not have been lost, 
especially by New York State. 

In New York, the objection was made before the 
Joint Committee of the New York Legislature by 
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Everett P. Wheeler in 1918, when the Amendment 
was first proposed, that the proposal had not re- 
ceived the vote in Congress required by the Consti- 
tution. 

This was followed by a minority opinion on that 
ground in the Judiciary Committee of the Assembly 
of 1918, and opposition on that ground from the 
floor of the Assembly, which was overruled by the 
Speaker, who declared that question would have to 
be passed on by the Supreme Court. The New 
York Legislature, by Joint Resolution, called for 
and received duly certified roll calls on the proposal 
of the Amendment from both Houses of Congress. 
The question was later briefed in the Supreme Court 
in the Public Interest. 

N. Y. Assembly Journal, 1918, vol. I., pp. 
634-5, 700-704. 


So that, if the Supreme Court inclines to modify 
its decision, while the earlier Amendments will 
stand unshaken, it must be recognized that the de- 
cision of the Court was rendered in regard to the 
Eighteenth Amendment, and any modification of it 
might affect that Amendment. 


The Constitution. 


The Constitution belongs to all the People. 


It was given to us by Washington. 

When, in the past, it has been assailed, the People 
have defended it; last, with the help of Lincoln. 

Now, it is again in danger. Personal and party 
prejudices are running strong. Transitory mea- 
sures are blinding us to the true issues. 

We don’t know whom to trust. 

Story, in the concluding paragraph of his Com- 
mentaries on the Constitution, says of it: “It” (the 
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Constitution) “has been reared for immortality, if 
the work of man may justly aspire to such a title. 
It may nevertheless perish in an hour by the folly 
or corruption or negligence of its only keepers,— 
THE PEOPLE.” 


This Petition is filed in the hope that, in the midst 
of the turmoil, we, the People, may pause, and try, 
without prejudice or passion, to ascertain the 
Truth. 


After reading what Gouverneur Morris, the 
draftsman of the Constitution, says of its meaning, 
and after reading the Journals of the Senate and 
House of the First Session of the First Congress, 
in the light of history, is it clear that Speaker Reed 
was right? 


Only eleven of the thirteen States were then rep- 
resented by Senators and Representatives. 

The anxiety lest the new Government fail was 
very evident. 

Do the words of the Senate Resolution in the 
First Session of the First Congress concurring in 
the House Resolve in the terms—“two thirds of the 
Senators present concurring therein”’—make it 
clear that two thirds of a quorum are sufficient to 
propose Amendments? 


This may become a very important question in 
the life of the Constitution. 


Is there not evidence in the record of the First 
Congress that the patriots who composed it were 
willing to put aside their individual ideas to get 
the Constitutional majority and at the same time 
not offend the States of Rhode Island and North 
Carolina? 


Is the correctness of Speaker Reed’s rule doubt- 
ful enough to warrant the appointment of a Com- 
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mission to investigate the facts and advise the 
Legislature in the interest of the People of New 
York? 


Speaker Reed’s pronouncement, which the 
Supreme Court has adopted, as the Law of the 
Land, it is submitted, pales in the light of Wash- 
ington’s First Inaugural. 


We need help to see the Truth. 
At such a crisis, it is altogether fitting that we 
should turn, for help, to Washington. 


Respectfully submitted, 
ELIOT TUCKERMAN, 
Petitioner. 
49 Wall Street, 
New York; March 14, 1927. 
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APPENDIX. 


Extracts and statements taken from the Journal 
of the House of Representatives of the First Ses- 
sion of the First Congress. Printed by Francis 
Childs and John Swaine (not dated but believed 
to be contemporaneous), relating to the first ten 
amendments proposed to the legislatures of the 
United States by Congress. 


Tuesday, May 5, 1789. The House in replying to 
the clauses of President Washington’s First In- 
augural Address referring to the proposal of 
Amendments to the Constitution said: 


“The question arising out of the fifth ar- 
ticle of the Constitution will receive all the 
attention demanded by its importance; and 
will, we trust be decided, under the influence 
of all the considerations to which you allude.” 


» oo 
age ow. 


Monday, June 8. “A motion was made and sec- 
onded, that the House do come to a resolution, stat- 
ing certain specific amendments, proper to be pro- 
posed by Congress, to the legislatures of the States, 
to become, if ratified by three fourths thereof, part 
of the Constitution of the United States :—Where- 
upon, ORDERED, that the said motion be referred to 
the consideration of the committee of the whole 
House, on the state of the Union”. Page 57. 


Tuesday, July 21. On motion, the committee of 
the whole House, was discharged from proceeding 
on the motion of June 8th and that motion together 
with the amendments proposed by the several States 
were “referred to a committee to consist of a mem- 
ber from each State, with instruction to take the 
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subject of amendments to the Constitution of the 
United States generally into their consideration, 
and to report thereupon to the House”. 

Page 79. 


“The members elected Mr. Vining, Mr. Madison, 
Mr. Baldwin, Mr. Sherman, Mr. Burke, Mr. Gil- 
man, Mr. Clymer, Mr. Benson, Mr. Goodhue, Mr. 
Boudinot, and Mr. Gale.” Page 80. 


Tuesday, July 28. “Mr. Vining, from the com- 
mittee of eleven, to whom it was referred to take 
the subject of amendments to the Constitution of 
the United States, generally, into their considera- 
tion, and to report thereupon, made a report, which 
was read, and ordered to lie on the table.” 

Page 85. 


Monday, August 3. “On motion, RESOLVED, That 
this House will on Wednesday se’nnight resolve 
itself into a committee of the whole House to take 
into consideration the report from the committee 
of eleven, to whom it was referred, to take the sub- 
ject of amendments to the Constitution of the 
United States, generally, into their consideration, 
and to report thereupon”. Page 88. 


The Committee of the whole House accordingly 
considered the matter on Thursday, August 13; 
lriday, August 14; Saturday, August 15; Monday, 
August 17. Pages 100, 101, 102. 


Tuesday, August 18. “On a motion made that 
the House do agree to the following order, to wit: 
‘That such of the amendments to the Constitution 
proposed by the several States, as are not in sub- 
stance comprised in the report of the select com- 
mittee appointed to consider amendments, be re- 
ferred to a committee of the whole House; and that 
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all the amendments which shall be agreed to by the 
committee last mentioned, be included in one 
report.’ 

“The previous question was demanded by five 
members. Shall the main question to agree to the 
said order be now put?—And on the question, Shall 
the main question be now put? 


, ‘ AYES, 16. 
“Tt passed in the negative, ~***” 
P 8 Nogs, 34. 
j “And so the motion was lost, 
“The ayes and noes being demanded by one 
fifth of the members present,” the roll call follows. 


Page 102. 


The committee of the whole House again pro- 
ceeded, and, when the Speaker resumed the chair, 
reported that the Committee had had the report of 





q the committee of eleven under consideration, and 
; made several amendments thereto which were read 
and ordered to lie upon the table. Page 103. 


A motion was made that a number of amend- 
ments to the Constitution therein mentioned, 
should be referred to the consideration of the com- 
mittee of the whole House. It passed in the nega- 
tive. Pages 103-4. 


The amendments to the report of the committee 
of eleven, proposed by the Committee of the whole 
House were considered on Wednesday, August 19, 
and Thursday August 20. Page 106. 


Ae 


Friday, August 21. “The House resumed the 
consideration of the amendments made by the com- 
mittee of the whole House, to the report from the 
committee of eleven, to whom it was referred to 
take the subject of amendments to the Constitu- 
tion of the United States, generally into their con- 
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sideration; and the said amendments being partly 
agreed to, and partly disagreed to, 

“The House proceeded to consider the original 
report of the committee of eleven, consisting of 
seventeen articles, as now amended; whereupon 
the first, second, third, fourth, fifth, sixth, seventh, 
eighth, ninth, tenth, eleventh, twelfth, thirteenth, 
fourteenth, fifteenth and sixteenth articles being 
again read and debated, were, upon the question 
severally put thereupon, agreed to by the House, as 
follows, two thirds of the members present con- 
curring, to wit :” Page 107. 

Here follow the sixteen proposals. 

“The seventeenth article in the words following, 
to wit, ‘The powers not delegated by the Constitu- 
tion, nor prohibited by it to the States, are reserved 
to the States respectively,’ being under debate, a 
motion was made, and the question being put to 
amend the same by inserting after the word ‘not’, 
the word ‘expressly’. 

, : AYEs, 17. 
“Tt passed in the negative, Noss. 32. 

“The ayes and noes being demanded by one fifth 
of the members present,” * * * Then follows a 
roll eall. Page 108. 


“And then the main question being put that the 
House do agree to the said seventeenth article; 

“Tt was resolved in the affirmative, two-thirds of 
the members present concurring.” Page 109. 


A motion was then made to add to the articles 
another, it passed in the negative 23 to 28 and the 
aves and noes being demanded by one-fifth of the 
members present a roll call is printed. Further 
consideration of the amendments was postponed 


until the next day. Pages 109-10. 


Saturday, August 22. A motion was made to 
add another amendment, which passed in the nega- 
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tive 9 to 39, and the ayes and noes being demanded 
by one-fifth of the members present, a roll call is 
printed. Pages 110-11. 


Four other amendments were then proposed and 
passed in the negative without stating the vote. 
Page 111. 


“On motion, CrdeRED, That it be referred to a 
committee of three, to prepare and report a proper 
arrangement of, and introduction to the articles of 
amendment to the Constitution of the United 
States, as agreed to by the House; and that Mr. 
Benson, Mr. Sherman, and Mr. Sedgwick be of the 
said committee.” Page 112. 


Monday, August 24. “Mr. Benson, from the com- 
mittee appointed, reported according to order, an 
arrangement of the articles of amendment to the 
Constitution of the United States, as agreed to by 
the House on Friday last; also a resolution proper 
to be prefixed to the same, which resolution he de- 
livered in at the clerk’s table, where the same was 
twice read and agreed to by the House, as 
followeth : 


“RESOLVED, By the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, two thirds of both Houses deem- 
ing it necessary, That the following articles be pro- 
posed to the legislatures of the several states, as 
amendments to the Constitution of the United 
States, all or any of which articles when ratified 
by three-fourths of the said legislatures, to be valid 
to all intents and purposes as part of the said Con- 
stitution. 


“ORDERED, that the clerk of this House do carry 
to the Senate a fair engrossed copy of the said pro- 
posed articles of amendment, and desire their con- 
currence.” Pages 112-113. 
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Thursday, September 10. “A message from the 
Senate by Mr. Otis, their Secretary. 

“Mr. Speaker—The Senate have agreed to the 
resolution of this House of the 21st ult. containing 
certain articles to be proposed by Congress to the 
legislatures of the several States, as amendments 
to the constitution of the United States, with 
several amendments, to which they desire the con- 
currence of this House: and then he withdrew.” 

Page 134. 


Saturday, September 19. “The House proceeded 
to consider the amendments proposed by the Senate 
to the several articles of amendment to the Con- 
stitution of the United States, agreed to by this 
House, and sent to the Senate for their concur- 
rence, and having made some progress therein, 


OrpDERED, That the further consideration of the 
said amendments be postponed until Monday 
next.” Page 145. 


Monday, September 21. “The House resumed the 
consideration of the amendments proposed by the 
Senate to the several articles of amendment to the 
Constitution of the United States, as agreed to by 
this House, and sent to the Senate for concurrence: 


Whereupon, 


“RESOLVED, That this House doth agree to the 
second, fourth, eighth, twelfth, thirteenth, six- 
teenth, eighteenth, nineteenth, twenty-fifth, and 
twenty-sixth amendments, and doth disagree to the 
first, third, fifth, sixth, seventh, ninth, tenth, 
eleventh, fourteenth, fifteenth, seventeenth, 
twentieth, twenty-first, twenty-second, twenty- 
third, and twenty-fourth amendments proposed by 
the Senate to the said articles, two thirds of the 
members present concurring on each vote. 
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“RESOLVED, That a conference be desired with the 
Senate on the subject matter of the amendments 
disagreed to, and that Mr. Madison, Mr. Sherman 
and Mr. Vining, be appointed managers at the same 
on the part of this House. 


“ORDERED, That the Clerk of this House do ac- 
quaint the Senate therewith, and desire their con- 


currence.” Page 146. 
~ * * * * * 


“A message from the Senate by Mr. Otis, their 
Secretary. 

“Mr. Speaker—* * * “The Senate do also 
recede from their third amendment disagreed to 
by this House to the articles of amendment to the 
constitution of the United States, which were 
agreed to by this House, and sent to them for con- 
currence: And do insist on the other amendments 
to the said articles, disagreed to by this House: 
They have also agreed to the conference desired 
by this House on the subject matter of the amend- 
ments disagreed to, and have appointed managers 
at the same on their part: And then he withdrew.” 

Page 147. 





Wednesday, September 23. “Mr. Madison from 
the managers appointed on the part of this House 
to attend a conference with the Senate on the sub- 
ject matter of the amendments depending between 
the two Houses to the articles of amendment to the 
Constitution of the United States, agreed to by this 
House, and sent to the Senate for their concur- 
rence, made a report, which was read, and ordered 
to lie on the table.” Page 151. 

Thursday, September 25. “The House proceeded 
to consider the report of a committee of confer- 
ence, on the subject matter of the amendments, 
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depending between the two Houses to the several 
articles of amendment to the constitution of the 
United States, as proposed by this House: Where- 
upon, 


“RESOLVED, That this House doth recede from 
their disagreement to the first, third, fifth, sixth, 
seventh, ninth, tenth, eleventh, fourteenth, fif- 
teenth, seventeenth, twentieth, twenty-first, twenty- 
second, twenty-third, and twenty-fourth amend- 
ments, insisted on by the Senate: Provipep, That 
the two articles which by the amendments of the 
Senate are now proposed to be inserted as the third 
and eighth articles, shall be amended to read as fol- 
loweth ; 


“Article the Third. ‘Congress shall make no law 
respecting an establishment of religion, or prohibit- 
ing the free exercise thereof; or abridging the free- 
dom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the 
government for a redress of grievances’. 


“Article the Eighth. ‘In all criminal prosecu- 
tions, the accused shall enjoy the right of a speedy 
and public trial by an impartial jury of the state 
and district wherein the crime shall have been com- 
mitted, which district shall have been previously 
ascertained by law, and to be informed of the 
nature and cause of the accusation, to be confronted 
with the witnesses against him, to have compulsory 
process for obtaining witnesses in his favor, and to 
have the assistance of council for his defence.’ 


“AND PROVIDED ALSO, That the first article be 
amended by striking out the word ‘less’, in the last 
place of the said first article, and inserting in the 
lieu thereof, the word ‘more’. 

“On the question, that the House do agree to the 
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alteration and amendment of the eighth article, 
in the manner aforesaid, 
AYES 37. 


“Tt was resolved in the affirmative. <<; 
NOES 14. 


“The ayes and noes being demanded by one fifth 
of the members present, 
“Those who voted in the affirmative, are, 


Fisher Ames, Andrew Moore, 
Abraham Baldwin, Peter Muhlenberg, 
Egbert Benson, Josiah Parker, 

lias Boudinot, George Partridge, 

John Brown, James Schureman, 
Lambert Cadwalader, Thomas Scott, 

Daniel Carroll, Joshua Seney, 

George Clymer, Roger Sherman, 
Benjamin Contee, Peter Silvester, 
Thomas Fitzsimmons, Thomas Sinnickson, 
Abiel Foster, William Smith, (of 
George Gale, Maryland), 

Nicholas Gilman, William Smith, (of 
Benjamin Goodhue, South Carolina ), 
Samuel Griffin, Michael Jenifer Stone, 
Thomas Hartley, George Thatcher, 
Richard Bland Lee, Jonathan Trumbull, 
George Leonard, John Vining, 


James Madison, junior, Alexander White, and 
Henry Wynkoop. 


“Those who voted in the negative, are, 


Theodorick Bland, James Jackson, 

Edanus Burke, Samuel Livermore, 
Isaae Coles, reorge Matthews, 
William Floyd, John Page, 

Klbridge Gerry, Jeremiah Van Rensse- 
Jonathan Grout, laer, 

John Hathorn, Thomas Sumpter, and 


Thomas Tuder Tucker. 

“On motion, 
RESOLVED, That the President of the United 
States be requested to transmit to the Executives 


of the several states which have ratified the Consti- 
tution, copies of the amendments proposed by Con- 
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gress to be added thereto; and like copies to the 
Executives of the states of Rhode-Island and 
North-Carolina. 


“ORDERED, That the clerk of this House do carry 
the said resolution to the Senate, and desire their 
concurrence.” Pages 152-3. 

Friday, September 25. “A message from the 
Senate, by Mr. Otis their Secretary. 

“Mr. Speaker—The Senate agree to the amend- 
ments proposed by this House to their amendments 
to the several articles of amendment to the Con- 
stitution of the United States: And then he with- 
drew. Page 156. 


Monday, September 28. “A message from the 
Senate by Mr. Otis their Secretary. 

“Mr. Speaker—The Senate have agreed to the 
resolution desiring the President of the United 
States to recommend a day of general thanksgiv- 
ing; also to the resolution desiring the President 
of the United States to transmit to the Executives 
of the several States in the Union and also to the 
Executives of the States of Rhode-Island and 
North-Carolina, copies of the amendments agreed 
to by Congress to the Constitution of the United 
—— CU “And then he withdrew.” 

Page 158. 
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CHAPTER 334 OF THE ACTS OF 1927, TO REVISE THE POOR 
DEBTOR LAW, TO TAKE EFFECT MARCH 1, 1928. 


IntTrRopucToRY Norte. 


In the report of the Municipal Court of the City of Boston to the 
City Council made in 1916, the poor debtor law was referred to as 
follows: 


It seems a fair comment that what was originally intended to be a simple 
procedure, devoid of technicality, has in practice become highly technical and 
a trap for the unwary. The chief causative factor is legislation in extreme 
detail, reducing to the point of extinction the rule-making power of the court, 
which might otherwise be used for relief from hard conditions, a consideration 
by no means limited to this branch of civil business. An attempt on the part 
of a genuinely poor debtor to secure relief through the poor debtor’s oath with- 
out the assistance of counsel is a perilous adventure. The attention of the 
creditor is focused quite as much upon the opportunity to catch his adversary 
napping, and thereby transfer the debt to the shoulders of a friendly surety, as 
upon any real examination into the debtor’s finances. The main objective is 
possession of the debtor’s person upon the execution. 


A bill to meet this situation was prepared in 1915 and reached the 
enactment stage in the Senate. A copy of this bill (Senate 518 of 1915 
as amended by the House) was sent to each member of the Massachu- 
setts Bar Association with its history, which was explained in the report 
of the Committee on Legislation in 1915, pages 10-13. In 1919, sub- 
stantially the same bill was again introduced on petition of the Massa- 
chusetts Bar Association (House 617 of 1919). 

In the report of the Judicature Commission for 1921 (pages 48-50), 
the condition of the law was discussed and the following views 
expressed : 


If the poor debtor law is to be revised, wé believe that it should be revised 
along the lines of preserving the right of arrest on mesne process, in order to 
secure jurisdiction of the person and property of a debtor, who is likely to run 
away, and thus to protect his creditors, if they succeed in getting judgment 
against him, in their right to his appearance for examination after judgment 
into his circumstances in order to collect the judgment. The people of Massa- 
chusetts have an interest in retaining the procedure for the collection of debts 
with the right to arrest on mesne process, as above explained. Such procedure 
has always been maintained here against all attempts to abolish it, and we 
believe that, in its larger aspect, the interests of the people as a whole call for 
the continuance of the policy which has given the State a reputation before 
the country as a place where men are expected to pay their debts. We believe 
that a law based on this policy is a very healthy and effective prevention against 
fraud. But we believe that the proceeding after judgment can be improved if 








it be developed along the lines already suggested, to provide not only protec. 
tion to the creditor in his right to payment, but reasonable protection to the 
debtor and those dependent upon him from oppression by the creditor. 


A bill substantially similar to that of 1915 was introduced this year 
and, with certain improvements of detail as a result of further study, 
was finally enacted with the provision that it should not take effect 
until March 1, 1928. The general plan of substituting an elastic 
equitable procedure similar to the procedure as to claims for “neces- 
saries”’, etc., in place of the strictness of the “poor debtor law” was 
considered and approved by the Judicial Council. The details of the 
act were revised in the light of suggestions from various judges with 
experience in its administration and with the valuable assistance of 
Volney Caldwell, Esq., the Poor Debtor Clerk of the Boston Municipal 
Court. In spite of the care with which the act was originally drawn 
and revised, some one may still have suggestions for its improvement 
which can be considered if advisable before the act goes into effect on 
March 1, 1928. The act as passed is intended to carry out the policy 
suggested by the Judicature Commission in the passage already quoted. 
The Editor has followed the history of this act from the time it was 
originally presented in 1915 and will be glad to have suggestions from 
any member of the bar in regard to it. In order that it may be con- 
veniently studied, it is printed in full below. 


e. W. G, 
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An ACT TO REVISE THE POOR DEBTOR LAW BY PROVIDING 
FOR SUPPLEMENTARY PROCEEDINGS IN CIVIL ACTIONS. 


Be it enacted, etc., as follows: 


SecTion 1. Section two of chapter two hundred and 
twenty-four of the General Laws is hereby amended by 
striking out clauses Third and Fifth and inserting in place 
thereof the following: — 

Third, That he believes and has reason to believe that 
the defendant intends to leave the commonwealth so that 
supplementary proceedings will not be effective against him. 

Fifth, That he believes and has reason to believe that 
an examination of the defendant will disclose property of 
the defendant which ought to be held as security for any 
judgment the plaintiff may recover. 

Section 2. Said chapter two hundred and twenty-four 
is hereby further amended by striking out sections six to 
seventy, inclusive, as amended, and inserting in place thereof 
the following: — Section 6. Except as provided in section 
five, all proceedings for the examination, commitment or 
discharge of a defendant arrested on mesne process or on 
execution, and all supplementary proceedings under this 
chapter as to a judgment debtor, shall be had in the district 
court within whose judicial district the defendant or debtor 
was arrested or lives or has a usual place of business or 
employment; or if the defendant or debtor was arrested 
or lives or has a usual place of business or employment 
in the county of Suffolk, such proceedings may also be had 
in the municipal court of the city of Boston; or, if the 
defendant or debtor does not live or have a usual place of 
business or employment within the commonwealth, such 
proceedings may also be had in the district court within 
whose judicial district the record of the original action is 
kept. When arrested on mesne process, the defendant 
shall be allowed a reasonable time to procure bail or sureties 
for his recognizance, and when arrested on execution the 
debtor shall be allowed reasonable time to procure sureties 
for his recognizance. If not released, he shall be taken 
before a proper court, as provided in this chapter; or if he 
wishes to recognize he may be taken at his request before 
a master in chancery. A master in chancery or the court 
may accept his recognizance to the plaintiff or creditor 
with surety or sureties in a sum not less than the ad damnum 
of the writ, unless the court shall expressly fix a smaller 
sum, conditioned that he will have a time and place appointed 
for his examination before some court having jurisdiction, 
which time shall be within thirty days after the time of his 
arrest and, in case of an arrest on mesne process, before 
judgment, giving notice of the time and place thereof as 





provided in this chapter, and appear at the time and place 
appointed for his examination, and from time to time until 
the proceedings are concluded, and not depart without 
leave of the court, making no default at any time fixed 
for his examination, and abide the final order of the court 
thereon. If the arrest is made when the court is not sitting 
and the defendant or debtor does not recognize or give bail, 
the officer making the arrest may deliver him to the keeper 
of the jail, to be detained therein until the next sitting of 
the court, when he shall be delivered to said officer to be 
taken before the court. If the defendant, when taken before 
the court, does not give bail or recognize to its satisfaction, 
the court shall cause a certificate thereof to be attached 
to the writ, and the defendant skall be committed to jail 
until he gives bail or recognizes or until the time appointed 
for his examination, or, if no such time be appointed, then 
until the further order of the court, when he shall be delivered 
by the jailer to the officer who made the arrest, or, in his 
absence or disability, to any other officer, to be by him 
taken before the court. 

No person shall be arrested on execution in a civil action 
unless the creditor or, in case the creditor is a corporation, 
an officer thereof, after execution has issued makes applica- 
tion for a certificate authorizing said arrest and files affidavit 
with and proves to the satisfaction of a district court that 
he believes and has good reason to believe that the debtor 
intends to leave the commonwealth so that supplementary 
proceedings will not be effective against him. If a debtor, 
after being arrested on execution, gives notice that he desires 
to take an oath that he does not intend to leave the common- 
wealth, he shall be examined relative thereto, and either 
party may introduce additional evidence. If the court is 
satisfied that the debtor did not when arrested, and does 
not at the time of examination, intend to leave the common- 
wealth, it shall make certificate thereof, and discharge the 
debtor from arrest; and immediately upon such discharge, 
if the creditor so desires, such debtor shall be required, 
without further notice, to submit to examination and other 
supplementary proceeding under this chapter. If the 
debtor when taken before the court does not recognize to 
its satisfaction he shall be committed to jail until he recog- 
nizes or until the time appointed for his examination, or, 
if no such time be appointed, then until the further order 
of the court, when he shall be delivered by the jailer to the 
officer who made the arrest, or in his absence or disability 
to any other officer, to be by him taken before the court. 

If there is reasonable doubt as to the identity of the 
defendant or debtor or as to the lawfulness of his arrest, 
at the time of the arrest or thereafter, either in the case 
of arrest on mesne process or execution, the officer may 
require sufficient security from the plaintiff or creditor to 
indemnify him for arresting the defendant or debtor or for 
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continuing to retain him in custody. If sufficient security 
is not furnished within a reasonable time after the officer 
has made a written demand upon the plaintiff or creditor 
or his attorney for such security, the officer shall not be 
obliged to arrest the defendant or debtor or, if he then has 
the defendant or debtor under arrest, he may release him 
from custody without liability to the plaintiff or creditor 
therefor. If a prisoner, arrested or committed on execution 
in a civil action, escapes with the consent or by the negligence 
of the officer, the creditor may recover in tort against the 
officer such damages as he has suffered by the escape, and 
may also have against the original debtor a scire facias 
or an action on the judgment. Section 7. Whoever recog- 
nizes as surety for another as provided in this chapter 
may at any time before breach of the recognizance surrender 
his principal and exonerate himself from further liability, 
in the manner provided for surrender by bail, and all pro- 
ceedings on such surrender shall be the same as provided 
in the case of bail. If a debtor arrested on execution is 
surrendered by his surety, he may recognize anew for his 
appearance at the time, place and upon the conditions 
expressed in the former recognizance. Section 8. If the 
condition of a recognizance or bond taken under this chapter 
is broken, the creditor may, within one year after such 
breach, commence an action thereon; and judgment shall 
be entered for the amount of the penalty, but execution 
shall issue for so much thereof only as may be justly and 
equitably due. Such actions in favor of the common- 
wealth shall be brought in the court in which the original 
judgment was rendered. Section 9. At the request of 
a defendant arrested on mesne process, whether he has 
recognized or given bond or not, the court shall appoint 
a time and place for the examination of the defendant 
and shall issue a notice thereof to the plaintiff. Such 
notice shall be served by an officer qualified to serve civil 
process, by delivering to the plaintiff, or to his agent or 
attorney, an attested copy thereof, or by leaving such 
copy at the last and usual place of abode of such plaintiff 
or if such plaintiff is a corporation then service shall be 
made upon an officer thereof. 

Service shall be made not less than one hour, or, if service 
is made at the last and usual place of abode, not less than 
one day, before the time appointed for the examination. 

If there is more than one plaintiff, or more than one 
agent or attorney, service on one shall be sufficient. If no 
plaintiff, agent or attorney is found within the county, 
the notice may be served on the officer who made the arrest. 
The person who made the writ may in all cases be regarded 
as the attorney of the plaintiff or creditor. If the time 
and place for examination be appointed when the defendant 
is brought before the court under section six, an oral notice 
by the court to the arresting officer shall be sufficient. 
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If the plaintiff or creditor, after the request of a defendant 
or debtor in custody, makes default in payment of the fees, 
the defendant or debtor shall, without examination and 
without payment of fees, be discharged from arrest and 
shall be exempt from further arrest upon the same execution 
or upon any process founded on the judgment, and a certifi- 
cate of such discharge signed by the court shall be annexed 
to the writ or execution; but if, after the oath that he does 
not intend to leave the commonwealth has once been refused, 
the defendant or debtor again applies for the benefit thereof, 
the fees for such subsequent application or examination 
thereon shall be paid by him. Section 10. The court 
may continue the examination from time to time, remanding 
the defendant to jail if still under arrest. If the plaintiff 
does not attend the examination, personally or by attorney, 
the defendant shall be discharged from arrest unless the 
court extends the time or orders further notice. If the 
plaintiff does attend, the defendant shall be examined on 
oath as to his intention to leave the commonwealth and 
relative to his property, and such examination, if in writing, 
shall be signed and sworn to by the defendant and filed 
with the court. Either party may introduce additional 
evidence. The examination may be oral or in writing, 
in the discretion of the court. If the court shall be satisfied 
that the defendant does not, and did not when arrested, 
intend to leave the commonwealth as alleged, or that he 
has no property which ought to be held as security for any 
judgment the plaintiff may recover, or that he has such 
property but has complied with all orders of the court in 
relation to said property or with so much of said orders as 
the plaintiff desires, the court shall order the discharge of 
the defendant from arrest. If the court shall not be so 
satisfied, it shall make a certificate that the discharge of the 
defendant from arrest is refused, and he shall, unless released 
by the giving of bail or a bond as provided in section thirteen 
or by the written order of the plaintiff or his attorney, be 
committed to jail until final judgment, and, if final judgment 
be for the plaintiff, shall be held in jail thereafter until 
discharged by order of court in any supplementary proceed- 
ings in which service shall be made upon him within ten 
days after such judgment; or, if no such service shall be 
made within said ten days, he shall be discharged. After 
a discharge from arrest is refused, a second examination 
shall not be given within ten days after such refusal. Section 
11. If, upon the examination, it appears that the defendant 
has property which ought to be held as security for any 
judgment the plaintiff may recover, the court may order 
him to deliver the same or so much thereof as may be neces- 
sary to secure the plaintiff, or to execute, acknowledge if 
necessary, and deliver, a transfer, assignment or conveyance 
thereof to the court or to a person or persons named by the 
court, to be held in trust, in such manner and form as the 
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court may prescribe. The court may require the plaintiff, 
from time to time, to advance the reasonable costs of adminis- 
tering the trust. The court may make such orders as to the 
disposition, control and management of such property as 
it shall from time to time see fit. If the plaintiff makes 
application for supplementary proceedings within . thirty 
days after final judgment in his favor, the court shall order 
that such property be delivered, transferred, assigned or 
conveyed to the plaintiff, or to a person in his behalf, to be 
held, sold or redeemed as provided in sections sixteen and 
seventeen. If final tudgment is rendered for the defendant, 
or if the plaintiff fails to make such application within 
the time aforesaid, or refuses to receive the property, or to 
advance the reasonable costs of administering the trust, 
the property shall be returned or reconveyed to the defendant 
as the court shall order and the court may enforce such 
order by process forcontempt. Section12. If the defendant 
or debtor while confined in jail on mesne process or on 
execution claims support as a pauper, the jailer shall furnish 
his support at the rate of one dollar and seventy-five cents 
a week, to be paid by the plaintiff or creditor, who in such 
case shall, if required by the jailer, either from time to time 
advance the money necessary for the support of the prisoner 
or give the jailer satisfactory security therefor. If the 
plaintiff or creditor neglects to do so for twenty-four hours 
after demand upon him, his attorney or the committing 
officer, the jailer shall discharge the prisoner. Section 13. 
A defendant may obtain his discharge from arrest at any 
time before final judgment, whether an examination has 
been held or not, by filing in court a bond payable to the 
plaintiff, with surety or sureties approved by the plaintiff 
or his attorney or by the court and in a sum not less than 
the ad damnum of the writ, unless the court shall expressly 
fix a smaller sum, conditioned that the defendant shall begin 
supplementary proceedings under this chapter and cause 
due notice thereof to be served upon the plaintiff or his 
attorney of record in the action, within thirty days after 
final judgment for the plaintiff therein, and shall appear at 
the time appointed for his examination and from time to 
time thereafter until the proceedings are concluded, not 
departing without leave of the court and making no default 
and abiding all orders of the court relative to his property. 
An order for the discharge of the defendant, under section 
ten, shall be a discharge of the surety or sureties on such 
bond. Section 14. A judgment creditor or a person in his 
behalf may file in court an application for supplementary 
process under this chapter. Upon the filing of such applica- 
tion, a summons may issue, requiring the judgment debtor 
to appear at a time and place named therein and submit 
to an examination relative to his property and ability to pay. 
Such summons may be served by an officer qualified to 
serve civil process, by delivering to the debtor an attested 
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copy thereof, or by leaving it at his last and usual place of 
abode, at least seven days before the return day thereof. 
If due service is not made, the court may order further 
notice. A judgment debtor who has been arrested on 
mesne process or on execution, or a person in his behalf, 
may file such an application and cause service to be made 
upon the judgment creditor or his attorney of record in the 
action, in a similar manner, requiring the judgment creditor 
to appear at such examination; and upon failure of the 
judgment creditor to appear personally or by attorney the 
proceedings under this section may be dismissed. The 
failure of a judgment debtor personally to appear without 
reasonable excuse upon such summons, or at an examination 
otherwise appointed, or to submit to the examination as 
provided in section fifteen, shall constitute a contempt of 
court. Supplementary proceedings shall be in order for 
examination at the return day and hour set forth in the 
summons or further notice, but may by order of court for 
good cause shown be continued from time to time for exami- 
nation, and may be brought up for further proceedings at 
such time or times, and in such manner as the court by 
general or special rule or order may direct. The death of 
the judgment creditor shall not affect supplementary proceed- 
ings. Section 15. The judgment debtor, if he appears, 
shall be examined on oath as to his property and ability 
to pay; and such examination, if in writing, shall be signed 
and sworn to by the debtor and filed with the court. Either 
party may introduce additional evidence; and if the debtor 
fails to appear at the examination it may proceed and orders 
may be made in his absence. The examination may be 
oral or in writing, in the discretion of the court. The 
execution, or a certified copy thereof, shall be sufficient 
proof of the judgment. Section 16. If the court finds 
that the debtor has no property not exempt from being 
taken on execution, and is unable to pay the judgment, 
in full or by partial payments, or if the creditor fails to 
appear at the examination, personally or by attorney, the 
proceedings may be dismissed. If the court is satisfied 
that the debtor has property not exempt from being taken 
on execution, the court may order him to produce it, or so 
much thereof as may be sufficient to satisfy the judgment 
and costs of the proceedings, so that it may be taken on the 
execution; or may order him to execute, acknowledge if 
necessary, and deliver to the judgment creditor, or to a 
person in his behalf, a transfer, assignment or conveyance 
thereof; or if the debtor is able to pay the judgment in 
full or by partial payments the court may, after allowing 
the debtor out of his income a reasonable amount for the 
support of himself and family, which amount need not be 
stated, order the debtor to pay the judgment and costs 
of the proceedings in full or by partial payments from time 
to time; or the court may make an order combining any 
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of the orders above mentioned. The court may prescribe 
the times, places, amounts of payments, forms of instru- 
ments and other details in making any of the orders above 
mentioned. The court may at any time renew, revise, 
modify, suspend or revoke any order made in any proceedings 
under the provisions of this chapter. Failure, without just 
excuse, to obey any lawful order of the court in supple- 
mentary proceedings shall constitute a contempt of court. 
Section 17. The debtor may redeem real property within 
one year, and personal property within sixty days, after 
the date of any trensfer, assignment or conveyance made 
under the provisions of section sixteen upon payment of the 
judgment and costs and the necessary expense actually 
paid by the creditor for the care or custody of such property. 
If such property is not redeemed it shall be sold forthwith 
at public auction, unless in the transfer, conveyance or 
assignment thereof it was otherwise provided, and the 
proceeds, after deducting the expenses of such care, custody 
and sale, shall be applied to the payment of said judgment 
and costs, and the excess, if any, remaining after such pay- 
ments, shall be paid to the debtor; or the creditor may 
take said property at a valuation to be fixed by the debtor 
in the transfer, assignment or conveyance and apply such 
amount in payment as aforesaid. 

The creditor may refuse to accept a transfer, assign- 
ment or conveyance, and his refusal thereof shall not impair 
his right to have his execution satisfied in whole or in part 
by a levy on other property in the manner provided by law. 
If, after such transfer, assignment or conveyance has been 
made and before the sale of the property conveyed thereby, 
the execution is satisfied in full by levy or otherwise, the 
court shall order that the creditor reconvey said property 
to the debtor upon such terms or conditions as it may 
determine and may enforce such order by process for con- 
tempt. Section 18. The court may issue warrants for 
arrest and other processes to secure the attendance of 
debtors or creditors to answer for any contempt under this 
chapter. An arrest shall not be made after sunset unless 
specially authorized in the warrant for cause. Contempt 
of court under this chapter shall be punished by a fine 
of not more than twenty dollars or by imprisonment in the 
common jail for not more than thirty days. A debtor or 
creditor in custody, charged with contempt, shall be entitled 
to a speedy hearing therefor, and the officer having him in 
custody shall remain in attendance until excused by the 
court. A debtor or creditor in custody, charged with 
contempt, may be released by the court and the hearing on 
the alleged contempt may be continued. 

A sentence for contempt shall not end the proceedings, 
nor any order made therein, and future violations of the 
order upon which the sentence was founded, or any other 
order, may likewise be dealt with as for contempt. The 
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court shall retain jurisdiction of supplementary proceedings 
until an order shall be made expressly dismissing them. 
If the proceedings are dismissed, the creditor shall not, 
within one year after the date of such dismissal, file a new 
application against the same debtor upon the same judg- 
ment or a judgment including the same cause of action, 
unless the court otherwise orders. There shall be no appeal 
from any judgment, order or sentence under the provisions 
of this chapter, except as provided in section nineteen. 
Section 19. At any time pending the examination of the 
defendant or debtor, the plaintiff or creditor or a person 
in his behalf may allege charges, to wit: — 

First. That, since the debt was contracted or the cause 
of action accrued, the defendant or debtor has fraudulently 
conveyed, concealed or otherwise disposed of the whole 
or a part of his property, with intent to secure it to his own 
use or to defraud his creditors; or 

Second. That, since the debt was contracted or the 
cause of action accrued, the defendant or debtor has hazarded 
his money or other property to the value of one hundred 
dollars or more in some kind of gaming prohibited by the 
laws of this commonwealth; or 

Third. That, if the action was founded on contract, 
the defendant or debtor contracted the debt with intent 
not to pay it. 

Such charges shall be in writing, subscribed and sworn 
to by the plaintiff or creditor or by a person in his behalf, 
and shall be considered in the nature of an action at law, 
to which the defendant or debtor may plead that he is 
guilty or not guilty, and the court may thereupon hear and 
determine the same. The plaintiff or creditor shall not 
upon the hearing give evidence of a charge which is not made 
or filed as herein provided, nor of a fraudulent act of the 
defendant or debtor which was committed more than three 
years before the commencement of the original action. 

If the court finds that the defendant or debtor is guilty 
of the charges so alleged, he shall be sentenced to imprison- 
ment in the common jail for not more than one year, and 
the proceedings for the examination of the defendant or 
debtor as to his property or ability to pay may be continued 
by the court to enable the defendant or debtor to appear. 

A party aggrieved by a judgment rendered under this 
section may appeal therefrom to the superior court in the 
same manner as from a judgment of a district court in civil 
actions. If the plaintiff or creditor appeals, he shall before 
allowance thereof recognize with sufficient sureties to enter 
and prosecute his appeal, to file therewith a copy of all the 
proceedings on said charges, and to pay all costs if judgment 
is not reversed. If the defendant or debtor appeals, he 
shall recognize in like manner, and with the further condition 
that if final judgment is against him he will, within thirty 
days thereafter, surrender himself to be taken on execution 
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and abide the order of the court, or pay to the plaintiff 
or creditor the amount due him upon the claim or execution 
as the case may be. In the superior court trial shall be 
by a jury or, with the consent of both parties, by the court. 
Section 20. If at the examination of the debtor it appears 
that after service of supplementary process, the debtor 
has made a payment of money or a conveyance, assign- 
ment or transfer of property which is not exempt from being 
taken on execution, with intent to prevent it from being 
transferred or paid to the creditor or applied to the satisfac- 
tion of the judgment, and the court so certifies, the debtor 
may in the discretion of the court be committed as for a 
contempt. The payment by the debtor of a debt for neces- 
saries, or a debt due on any judgment on which he has 
previously been summoned to appear in supplementary 
proceedings, or a reasonable fee for counsel relative to the 
proceedings, shall not render him liable for contempt. 
Section 21. Supplementary proceedings shall be dismissed, 
and if the debtor has been imprisoned he shall be discharged 
from custody, on payment in full to the creditor or his 
attorney of the amount due on the judgment, with all the 
costs of the proceedings, or, unless the judgment is upon 
a bond or recognizance given under the provisions of this 
chapter, on the giving to the creditor or his attorney of a 
bond, payable to the creditor, with sufficient surety or 
sureties, approved by the creditor, his attorney or the court, 
conditioned that the debtor shall pay to the creditor the 
amount due on the judgment, with all the costs of the 
proceedings, within sixty days after the date of giving such 
bond or within such longer time as the court may allow. 
Section 22. The court may issue a writ of habeas corpus 
to bring before it for examination or disposition or for the 
purpose of giving bond, a defendant or debtor who has 
been imprisoned under the provisions of this chapter. Sec- 
tion 23. Constables qualified to serve civil process, as well 
as sheriffs and their deputies, shall have authority to serve 
any process under this chapter. Section 24. If a debtor 
committed to prison on a warrant of distress in favor of the 
commonwealth is unable to pay the debt for which he is 
imprisoned, he shall be entitled to discharge in like manner 
as a debtor before a court on supplementary proceedings; 
and the laws relative to such proceedings so far as applicable 
shall apply, except as hereinafter provided. Section 26. 
If he represents to the jailer that he desires to be examined 
relative to his property and ability to pay, the jailer shall 
notify the proper court. The court shall thereupon appoint 
a time and place for the examination of the debtor and 
notify the district attorney for the district by a notice, 
which shall be served by giving to him personally, or by 
leaving at his usual place of abode, thirty days at least 
before the time appointed for the examination, an attested 
copy thereof. Section',26. If the district attorney does 
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not reside in the town appointed for or is unable to attend 
the examination, he may appoint counsel in his stead. 
For such attendance, suitable allowance shall be made 
by the superior court for the county. Section 27. If a 
defendant or debtor imprisoned on mesne process or execution 
is supposed to be insane, any person may file a petition in 
any court named in section fifty of chapter one hundred 
and twenty-three in the county where he is imprisoned, 
stating the facts. The court shall appoint a time and 
place for a hearing, and shall order notice thereof to be 
given to the plaintiff, creditor or his attorney seven days 
before the time so appointed, and in other respects shall 
proceed under said chapter one hundred and twenty-three 
as in cases of insane persons not under arrest. If satisfied 
upon the hearing that the person is insane, the court may 
order his discharge from arrest and his removal to a state 
hospital, as defined in section one of said chapter one hundred 
and twenty-three. The legal rights of the plaintiff or the 
creditor shall not be affected by such discharge or removal. 
Section 28. A person who has been committed to jail for 
the non-payment of a tax, if since his commitment he has 
not had any property, real or personal, with which he could 
have paid the tax, may be discharged at any time in the 
manner provided by section one hundred and forty-six 
of chapter one hundred and twenty-seven, for the discharge 
of poor prisoners who have been confined for three months 
for a fine. Section 29. If a person arrested on mesne 
process or on execution becomes an insolvent debtor under 
the laws of this commonwealth or a bankrupt under the 
laws of the United States, he shall be discharged upon his 
application to a district court in the county where the 
arrest was made, after such notice as the court shall order. 
Section 30. In any proceeding under this chapter the 
court may adjourn the case from time to time, and shall 
have the same powers relative to all other incidents thereto 
as other courts have in civil actions; and witnesses duly 
summoned shall attend as required in civil cases. 

SecTIoN 3. Section four of chapter two hundred and 
sixty-two of the General Laws, as amended by section one 
of chapter three hundred and sixty-three of the acts of 
nineteen hundred and twenty-six, is hereby further amended 
by striking out the paragraph contained in lines nineteen 
to twenty-six, inclusive, and inserting in place thereof the 
following: — Upon the commencement of supplementary 
proceedings under chapter two hundred and twenty-four 
there shall be paid to the clerk, if any, of the court, other- 
wise to the justice, an entry fee of three dollars. The entry 
fee and the fees of witnesses and officers shall be allowed 
the creditor as costs. The plaintiff or creditor making 
affidavit to the court as provided in section two or six of 
said chapter shall pay a fee of one dollar, which fee, together 
with any sums paid under section twelve of said chapter 
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shall be taxed in the plaintiff’s or creditor’s costs. The 
only other fees under said chapter, except as provided in 
section nine of said chapter and except those of officers, 
shall be payable in advance by the defendant or debtor as 
follows: — 

For notice to the plaintiff or creditor of the desire of the 
defendant or debtor to submit to an examination under 
said chapter, three dollars; 

For approving or disapproving sureties, two dollars; 

For a writ of habeas corpus, one dollar. 

Section 4. Said chapter two hundred and sixty-two 
is hereby further amended by striking out section fourteen 
and inserting in place thereof the following: — Section 14. 
The fees of sheriffs, deputy sheriffs and constables in proceed- 
ings under the provisions of chapter two hundred and 
twenty-four shall be as follows: 

For the service of the summons, or any other process, 
the fee for which is not otherwise provided by this section, 
for copies and for travel in serving the same, the same 
fees as for serving an original summons in an action at 
law. 

For the commitment of a defendant or debtor under 
the provisions of said chapter two hundred and twenty- 
four, one dollar for each commitment, and one dollar for 
each copy left with the jailer. 

For each day’s attendance at court on the examination 
of a defendant or debtor in his custody, or in the service 
of a writ of habeas corpus under section twenty-two of said 
chapter, including the fee for custody, five dollars. 

The necessary expense of a horse and carriage, motor 
vehicle or other conveyance to and from the jail in the 
service of such a process. 

Section 5. Chapter sixty of the General Laws is hereby 
amended by striking out section thirty-one and inserting 
in place thereof the following: — Section 31. On request 
of a person committed to jail for non-payment of a tax, 
the jailer shall forthwith inform a court having authority 
to examine debtors under supplementary proceedings that 
the debtor desires to be examined relative to his property and 
ability to pay. The court shall thereupon appoint a time 
and place for the examination of the debtor, and shall 
direct the jailer to cause the debtor to be present at the 
examination. The notice required by chapter two hundred 
and twenty-four to be given to the creditor may be given 
to any one of the assessors or to the collector of the town 
where the tax was assessed, any of whom may appear at the 
examination and do all other things which a creditor might 
do upon such supplementary proceedings. If a debtor is 
unable to pay such tax, he may be discharged in the manner 
provided under such proceedings. 

Section 6. Chapter two hundred and twenty-five of 
the General Laws is hereby repealed. 
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Section 7. This act shall not be operative until March 
first, nineteen hundred and twenty-eight; provided, that 
nothing herein contained shail affect proceedings brought 
before said date under the provisions of chapter two hundred 
and twenty-four or two hundred and twenty-five of the 
General Laws, but such proceedings shall continue to be 
governed by said provisions. Approved April 27, 1927. 
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